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1. Foreword 
 

India today is the world’s fourth largest economy and one of the most attractive destinations for 

investment.  The World Bank has projected a robust growth rate of 7.8 percent in 2016 and 7.9 

percent in the next two years. World Bank has also predicted that India will be the fastest growing 

economy in the world in the next three years and would outpace China. As per the World Bank’s 

“Doing Business Report 2016”. India now ranks 130 out of 189 countries in the ease of doing 

business, moving up four places from last year’s adjusted ranking of 134. The new NDA Government 

which took over in 2014 with a majority has taken steps toward creating non-adversarial, business 

friendly and governance oriented financial and economic environment in India. 

 

Various measures have been taken to attract foreign investment and as a result we have seen a 

sharp turnaround in foreign investment since 2014.  Several schemes, including the flagship schemes 

like “Make in India”, “Ease of Doing Business”, “Digital India”, “Start-up India” have been announced 

and implemented to address diverse social-economic needs of the country. These schemes have 

opened up multiple opportunities for multinational corporations and other stakeholders. 

 

As far as tax policies are concerned, the government has been reassuring the investors time and 

again of its commitment to provide a stable and predictable taxable regime which would be investor-

friendly and spur growth. To support this, the Government has introduced many reforms, including 

rollback scheme in Advance Pricing Agreement, the strengthening of the Authority for Advance 

Ruling, rationalisation of penalty provisions, numerous amendments for dispute resolution, reducing 

litigation and making compliance easy.  

 

With policies being relaxed and reformulated for ease of doing business in India, some tangible steps 

have been taken to tackle black money and treaty shopping.  Recently India has renegotiated and 

signed a Protocol amending the inter-government agreement with Mauritius authorities and the same 

will have a domino effect on India’s tax treaty with Singapore. 

 

Given this background and the fact that there have been lots of changes in the regulatory 

environment in recent times, we at K R Girish & Associates felt that there is a need to bring in a 

complete document to decode the regulations in India for ease of doing business. We believe that this 

will serve as a valuable guide to investors looking at India. The information provided in this booklet is 

validated upto May 20, 2016. 
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2. India: A Snapshot 
 

Fact Sheet
1
 

Geographical 

profile 

Capital New Delhi 

Administration 29 States and 7 Union Territories. 

Neighbouring countries 
Afghanistan, Pakistan, China, Bhutan, Nepal, Myanmar, Bangladesh and Sri 

Lanka 

Total area 3.3 Million sq. km 

Climate 

India’s climate can be described as tropical monsoon in south India and 

temperate in north India. The country has four seasons — summer (March to 

June), monsoon (June to September), post-monsoon (October to November) 

and winter (December to February)  

Natural resources 

Coal (fourth-largest reserves in the world), iron ore, manganese ore, mica, 

bauxite, petroleum, titanium ore, chromite, natural gas, magnetite, limestone, 

arable land, dolomite, barites, kaolin, gypsum, apatite, phosphorite, etc 

Railways 65,800 km 

waterways 14,500 km 

Roadways  4,870,000 km 

Airports 

Airports Authority of India (AAI) manages 125 airports in the country, which 

includes 18 international aerodromes, 78 domestic ones and 26 civil enclaves at 

defence airfields. 

Major Ports of Entry 

Chennai, Ennore, Haldia, Jawaharlal Nehru Port Trust (JNPT), Kolkata, Kandla, 

Kochi, Mormugao, Mumbai, New Mangalore, Paradip, Tuticorin and 

Vishakhapatnam 

Cultural 

diversity 

Religions (according to 

2001 census) 

Out of total population of 1,028 million, Hindus - 80.5%, Muslims - 13.4%, 

Christians, Sikhs, Buddhists, Jains, and others - 6.1% 

Language 
There are 22 different languages recognised by Constitution of India, Hindi is an 

Official Language 

Education 

and labour 

force 

Literacy rate (According 

to 2011 census) 
74.04%, 82.14% for males and 65.46% for females. 

Labour force 492.4m in 2014 

Political 

profile 

President Pranab Mukherjee, since July 25, 2012 (tenure: 5 years) 

Prime Minister Narendra Modi, since May 26, 2014 (tenure: 5 years) 

 

                                                      
1
 https://india.gov.in/india-glance/profile 

http://www.ibef.org/economy/indiasnapshot/about-india-at-a-glance 

https://india.gov.in/india-glance/profile
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Fact Sheet
2
 

Economic 

profile 

GDP Sector wise Services: 65 percent,  Industry: 18 percent, Agriculture: 17 percent 

Forex Reserves 

(as on March 11, 

2016) 

US$ 354.40 billion. 

Value of Exports 

(in January 2016) 
US$ 21.07 billion 

Cumulative FDI 

Equity Inflows 

(April 2000 to 

December 2015) 

US$ 279.64 billion 

Top Investing 

Countries (As in 

December 2015) 

Mauritius (33.7 per cent), Singapore (15.5 per cent), UK (8.17 per cent), Japan 

(6.99 per cent), USA (6.21 per cent), Netherlands (6.05 per cent) 

Major Sectors 

Attracting FDI 

(As in December 

2015) 

Services Sector (17.33 per cent), Construction Development (8.7 per cent), 

Computer Software and Hardware (7.35 per cent), Telecommunications (6.52 

per cent), Automobile ( 5.15 per cent), Drugs and Pharmaceuticals (4.84 per 

cent), Chemical (4.18 per cent), Trading (3.87 per cent) 

Financial 

market 

Central bank Reserve Bank of India, established in 1935 

Capital market 

regulator 
Securities and Exchange Board of India, established in 1992 

Major stock 

exchanges 

•Bombay Stock Exchange established in 1875 

• National Stock Exchange established in 1992 

 

                                                                   
 

                                                      
2
 https://india.gov.in/india-glance/profile 

http://www.ibef.org/economy/indiasnapshot/about-india-at-a-glance 

52% 48% 

Distribution of population by 
gender 

Male 623.7ml

Female 586.4ml

28% 

66% 

6% 

Distribution of population by 
age 

0-14 years

15-64

65 Year +

65% 
18% 

17% 

GDP sector wise 

Services

Industry

Agriculture

https://india.gov.in/india-glance/profile
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34% 

16% 
8% 

7% 

6% 

6% 

23% 

Breakup of FDI by country of 
origin 

Mauritius

Singapore

UK

Japan

USA

Netherlands

Others

17% 

9% 

7% 

7% 

5% 5% 4% 4% 

42% 

Breakup of FDI by sectors Services

Construction

Computer Software
& Hardware
Telecommunications

Automobile

Pharma

Chemical

Trading

Others
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3. Legislative Framework in India 
 

 

3.1. Introduction to the Constitution of India 
 

India is a Union of States. It is a Sovereign Socialist Secular Democratic Republic with a 

parliamentary system of Government. The Republic is governed in terms of the Constitution of India 

which came into force on 26th January, 1950.  

 

The Constitution of India is the supreme law of India and is the backbone of the governmental 

framework. It lays down fundamental political principles, establishes the structure, powers, duties and 

procedures of government institutions and also sets out fundamental rights, directive principles. 

 

The Indian Government is classified into three distinct but inter-related branches namely the 

Legislative, the Judiciary and the Executive which function within their spheres demarcated under the 

Constitution of India. 

 

 
 

 Legislative  = The President of India + The Parliament of India [The Two houses of Parliament] 

 Judiciary    =  The Supreme Court + The High Courts + various other Courts 

 Executive = The President of India, Vice–President, Cabinet and Executive departments. 

 

The Constitution provides for a Parliamentary form of government which is federal in structure with 

certain unitary features. The constitutional head of the Executive of the Union is the President.  The 

council of the Parliament of the Union consists of the President and two Houses to be known as the 

Council of States (Rajya Sabha) and the House of the People (Lok Sabha).  The Constitution provides 

that there shall be a Council of Ministers with a Prime Minister as its head to aid and advice the 

President, who shall exercise his functions in accordance to the advice.  The real executive power is 

thus vested in the Council of Ministers with the Prime Minister as its head. 

  

Government 

Legislative 

Makes  

Law 

Judiciary 

Interprets 

Law 

Executive 

Enforces  

Law 
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3.2. Federal structure of the Government 
 
 

 

 

The most important characters of the Federal Structure are: 

 

 Dual Government: In India there is the Central/ Union Government as well as a State 

Government for each and every state. 

 

 Distribution of power: The seventh Schedule of the Indian Constitution provides a scheme of 

distribution of legislative powers in the following manner:-  

 
 

 Supremacy of the Constitution: The Constitution is the Supreme law of India. 

 Independence of judiciary: The Indian Constitution provides for the Independence for the 

judiciary.  

 

3.3. Court system in India – Hierarchy of Courts 
 

The Supreme Court of India is the highest appellate Court and adjudicates appeals from the state 

High Courts. The High Courts for each of the states (or union territory) are the principal civil courts of 

original jurisdiction in the state (or union territory), and can try all offences including those punishable 

with death. 

Fedral  

structure  

Supremacy of 
constitution 

Division of 
power 

Independent 
Judiciary 

Two 
Governments 

Union list Central Government matters. Eg: – Corporate laws, Tax laws 

State list State Government – Eg:  - Property Tax 

Concurrent list Both Central Government and State Government – Stamp duties 

Residual list Central Government  
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The High Courts adjudicate on appeals from lowers courts and writ petitions in terms of Article 226 of 

the Constitution of India. There are 24 High Courts in India. 

 

The courts at the district level administer justice at district level. These courts are under administrative 

and judicial control of the High Court of the relevant state. The highest court in each district is that of 

the District and Sessions Judge. This is the principal court of civil jurisdiction. This is also a court of 

Sessions and has the power to impose any sentence including capital punishment. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

3.4. Key Laws in India 
 

Corporate laws Applicability 

Companies Act, 2013 Applies to various companies, regulating the 

incorporation of a company, responsibilities of a 

company, directors, dissolution of a company etc.  

Competition Act, 2002 Applies in situations where there is a proposed take-

over/merger/amalgamation (including cross border) 

and where any industry is engaged in any market 

abuse 

Copyright Act, 1957 read with Copyright Rules, 2013 Applies to all establishments engaged in literary or 

original artistic work 

Trade Marks Act, 1999 read with Trademark Rules, Applies to all manufacturing and trading 

Supreme Court 

High Court 

District Court 

&  

Session Court 

Civil Criminal 

Civil Judge Senior Division 

Civil Judge Junior Division 

Judicial Magistrate First Class 

Judicial Magistrate Second Class 
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2002 establishments 

Patents Act, 1970 read with subsequent 

amendments 

Applies to industrial establishments and individuals 

Designs Act, 2000 read with subsequent 

amendments 

Applies to architects, automotive industries, EPC 

industries 

Foreign Contribution Regulation Act, 2010 read with 

Rules 

Applies in cases where any person or industry 

receives foreign aid or contribution towards any 

religious or social causes 

Fiscal and tax laws Applicability 

The Income-Tax Act, 1961  Applies for the purpose of levy, administration, 

collection and recovery of Income Tax 

The Central Excise Act, 1944 read with related tariffs 

and rules thereunder 

Applies to all manufacturing industries at the time of 

production/manufacture of any product or article 

Customs Act, 1962 read with Customs Tariff Act, 

1975 

Applies to any individual/industries/services sectors 

upon import of goods/products/articles etc 

The Finance Act, 1994 amended till date read with 

rules thereunder  

Covers service tax and applies to all service 

providers 

Black money (Undisclosed Foreign Income and 

Assets) And Imposition of Tax, Act, 2015 

Applies to all individuals who were resident and 

ordinarily resident in India as per the Income tax Act 

1961 definition 

Foreign Trade Policy (2014-2019) Applies to all industries/sectors engaged in 

import/export of goods 

The Indian Stamp Act, 1899 (as applicable in the 

relevant state) and Indian Registration Act, 1908 

Applies in the event of execution of any legal 

document 

Value Added Tax Act, 2003 (and other applicable 

state enactments) 

Applies to manufacturers and traders engaged in 

providing/transporting goods and movement of 

goods inter and intra States within India 

Professional Tax (as applicable in the relevant state) Applies to certain category of employees and 

professionals. The tax rates vary from state to state 

Respective state industrial Policies (for fiscal 

incentives and concessions) 

Applies to all existing and fresh investors operating in 

respective state in India.  

The Research and Development Act, 1986 and Cess 

Rules, 1986 

Applies to all industries comprising R&D unit 

Labour Laws Applicability 

Employees’ Provident Fund and Miscellaneous 

Provisions Act, 1952 

Applies to all salaried employees in manufacturing 

and services sectors. 

Employees State Insurance Act, 1948 and 

Regulations, 1950 

Applies to all salaried employees in manufacturing 

and services sectors. 

Factories Act, 1948 read with Factories Rules, 1950 Applies to industries engaged in manufacturing of all 

types of products 

Industrial Disputes Act, 1947 and Industrial Disputes 

(Central) Rules , 1957 

Applies to all industries and establishments  
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Inter State Migrants Workmen Regulation and 

employment conditions Act, 1979 

Applies to industries/establishments that employ 

casual labour from neighboring states in India 

The  Shops and Commercial Establishments Act Applies to all commercial establishments and 

industries that employ more than 20 persons at any 

given point of time 

Minimum Wages Act, 1948 Applies to all industries engaged in manufacturing. 

Specifies the minimum wage limit for permanent, 

part-time employees 

The Maternity Benefits Act, 1961 Applies to all industrial undertakings where women 

are employed  

Payment of Bonus Act, 1965 Applies to all establishments and industrial 

undertakings 

Payment of Gratuity Act 1972 and Payment of 

Gratuity (Central) Rules,1972 

Applies to all establishments and industrial 

undertakings where any employee completes at least 

5 years of continuous service. 

Payment of Wages Act, 1936 Applies to all establishments and industrial 

undertakings.  

Personal Injuries (Compensation insurance) Rules, 

1972 

Applies to all establishments and industrial 

undertakings for rendering compensation to any 

injured employees.  

Retrenchment Compensation under the Industrial 

Disputes Act, 1947 

Applies to all establishments and industrial 

undertakings at the time of retrenchment of any 

employees. 

The Sexual Harassment of Women at workplace 

(Prevention, Prohibition & Redressal) Act, 2013 read 

with Rules thereunder 

Applies to all establishments and industrial 

undertakings where women are employed 

Trade Unions Act,1926 read Central Trade union 

Regulations, 1938 

Applies to all establishments and industrial 

undertakings 

The Apprentices Act, 1961 & Apprenticeship Rules, 

1991  

Applies to all establishments and industrial 

undertakings 

Child Labour (Prohibition and regulation) Act, 1986 Applies to all establishments and industrial 

undertakings who employ children below the age of 

14 years. 

The Contract Labour (Regulation and Abolition) Act, 

1970 and Central Rules 1971 

Applies to all establishments and industrial 

undertakings which engage or employ persons on a 

contractual basis. 

Workmen Compensation Act, 1923 read with 

applicable rules thereunder 

Applies to all establishments and industrial 

undertakings. 

Environment Laws Applicability 

Environment Protection Act, 1981 read with 

Environment Protection Rules, 1986 

Applies to all types of industries engaged in 

manufacturing sector  

The Air (Prevention and Control of Pollution) Act, Applies to all types of industries engaged in 
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1981 read with Rules, 1982/ 1983  manufacturing sector  

The Water (Prevention and control of Pollution) Act, 

1974 read with Rules, 1975 

Applies to all types of industries engaged in 

manufacturing sector  

The Water (Prevention and control of Pollution) Cess 

Act, 1977 read with Rules, 1978  

Applies to all types of industries engaged in 

manufacturing sector  

The Energy Conservation Act, 2001 Applies to all types of establishments 

The Electricity Act, 2003 read with the Electricity 

Rules, 2005 and CERC Regulations, 2010 

Applies to all types of establishments 

Explosives Act, 1884 read with The Explosives 

Rules, 2008 

Applies to industries engaged in 

mining/cement/chemicals/petroleum  

Hazardous Waste (Management And Handling and 

Transboundary Movement) Rules, 2008 

Applies to industries engaged in manufacturing of 

hazardous substances 

The Inflammable Substances Act, 1952 Applies to industries engaged in manufacturing 

Information Technology Act, 2000 Applies to all establishments engaged in 

manufacturing/services 

The Legal Metrology Act, 2009 read with Legal 

Metrology (Packaged Commodities) Rules, 2011 

Applies to industries engaged in all types of food 

processing/packaging 

The Manufacture, Storage and Import of Hazardous 

Chemicals Rules, 1989 

Applies to chemical industries 

The Noise Pollution (Regulation and Control) Rules, 

2000 

Applies to all manufacturing industries 

The Ozone Depleting Substances (Regulation and 

Control) Rules, 2000 

Applies to all manufacturing industries 

The Plastic Waste (Management and Handling) 

Rules, 2011 

Applies to all manufacturing industries 

Public Liability Insurance Act, 1991 Applies to all manufacturing industries 

Consumer Protection Act, 1986 Applies to all industries 

The Industrial (Development & Regulation) Act, 1951 

read with the Registration and Licensing of Industrial 

Undertakings Rules, 1952 

Applies to Metallurgical industries, fuel industries, 

industries engaged in manufacture of boilers and 

steam generating plants, electrical equipments, 

telecommunications, transportation and industrial 

machinery 

Motor Vehicles Act, 1988 read with rules thereunder Applies to all motor vehicles (including two and three 

wheelers) barring ships, locomotives and aircrafts) 

The Indian Boilers Act, 1923 read with regulations  

thereunder 

Applies to industries engaged in manufacture of 

boiler equipments, food processing industries and 

chemical industries. 
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4. Investment into India 
 

4.1. Foreign Direct Investment – An Overview 
 

The Government of India have embarked on refining the already liberalised regulatory framework with 

regard to foreign investment with a view to maintain existing foreign investments and encourage 

further/fresh capital inflows from abroad.   Attracting long-term foreign capital is a crucial driver for 

India’s economic growth and the Government is introducing various policy reforms to attract foreign 

investment into India.   

 

Foreign investments in India are primarily governed by Foreign Exchange Management Act, 1999 

(“FEMA”).  The Government of India acting through the Ministry of Commerce and Industry through its 

Department of Industrial Policy and Promotion (“DIPP”) - conceptualizes the foreign investment 

mechanisms through issuance of a consolidated Foreign Direct Investment (“FDI”) Policy  at the start 

of every fiscal year (1
st
 April – 31

st
 March of succeeding year). The Ministry also issues time to time 

circulars in the form of Notifications/Press Notes with regard to any additions/ changes/ clarifications 

of the FDI Policy covering a gamut of business sectors. The FDI Policy currently in effect is in force 

from May 12,
 
2015. 

 

In the ensuing paragraphs, we evaluate the routes available to foreign investors to invest in India and 

governing provisions.   

 

4.2. Form of presence in India 
 

Foreign investors may have a presence in India as foreign entities or as investors in Indian entities.  

The same is evaluated as under: 

 

 
  

Foreign 
Entity 

Operating 
as a Foreign 

Entity 

Branch 
Office 

Project 
Office 

Liaison 
Office 

Operating 
as an Indian 

entity 

Wholly 
Owned 

Subsidiary 

Joint 
Venture 
Partner 

Limited 
Liability 

Partnership 
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4.2.1. Operating as a foreign entity 

 

A. Branch Office 

 

A body corporate incorporated outside India (including a firm or other association of individuals), 

desirous of having its presence in India may set-up a Branch Office (“BO”) in India after obtaining 

permission from the Reserve Bank under existing FEMA regulations.  The applications received shall 

be reviewed by the Reserve Bank or in consultation with the Ministry of Finance, Government of India 

considering the principal business of the applicant.  Further, the foreign investor will be required to 

fulfil certain additional criteria in relation to net worth and profits, in order to be eligible to set-up BO in 

India.   

 

The BO shall be considered as an extension of the parent company and should under normal 

circumstances be engaged in the activity in which the parent company is engaged.  Further, BO is not 

allowed undertake retail trading activities or carry out any manufacturing or processing activities in 

India.  However, foreign companies establishing BO in an Special Economic Zone in India, may 

undertake manufacturing and service activities, on fulfilling certain additional conditions which inter-

alia include – functioning in a sector in which 100 percent FDI is permitted.   

 

A foreign company engaged in manufacturing or trading activities, is permitted to set-up a BO in India 

to represent the group/ parent in India and may undertake the following activities: 

 

(i) Export / Import of goods 

(ii) Rendering professional or consultancy services 

(iii) Carrying out research work, in areas in which the parent company is engaged 

(iv) Promoting technical or financial collaborations between Indian companies and parent or 

overseas group company 

(v) Representing the parent company in India and acting as buying / selling agent in India 

(vi) Rendering services in information technology and development of software in India 

(vii) Rendering technical support to the products supplied by parent/group companies 

(viii) Foreign airline / shipping company 

 

B. Project Office 

 

Foreign Companies who plan to execute specific projects on a short-term basis can set up temporary 

project offices and site offices for this purpose.  Reserve Bank has granted general permission to 

foreign companies to establish Project Offices in India, provided they have secured a contract from an 

Indian company to execute a project in India and also on fulfilling certain additional operational 

conditions.   
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C. Liaison Office: 

 

As in case of a BO, any body corporate incorporated outside India, desirous of opening a Liaison 

Office (“LO”) in India is required to obtain specific permission from the Reserve Bank under extant 

FEMA regulations.  The applications received shall be reviewed by the Reserve Bank or in 

consultation with the Ministry of Finance, Government of India, considering the principal business of 

the applicant.  Further, the foreign investor will be required to fulfil certain additional criteria in relation 

to net worth and profits, in order to be eligible to set-up LO in India.   

 

An LO (also known as Representative Office) can undertake only liaison activities, i.e. it can act as a 

channel of communication between Head Office abroad and parties in India. It is not allowed to 

undertake any business activity in India and cannot earn any income in India. Expenses of such 

offices are to be met entirely through inward remittances of foreign exchange from the Head Office 

outside India. The role of such offices is, therefore, limited to collecting information about possible 

market opportunities and providing information about the company and its products to the prospective 

Indian customers. Permission to set up such offices is initially granted for a period of 3 years and this 

may be extended from time to time by an AD Category I bank. 

 

A Liaison Office can undertake the following activities in India:  

i. Representing in India the parent company / group companies.  

ii. Promoting export / import from / to India.  

iii. Promoting technical/financial collaborations between parent/group companies and companies 

in India.  

iv. Acting as a communication channel between the parent company and Indian companies.  

 

4.2.2. Operating as an Indian Entity 

 

A. Wholly owned Subsidiary 

 

A foreign investor/company may set up a Wholly Owned Subsidiary (“WoS”) in India to 

undertake and carry on its activities in India. Such a subsidiary will be treated as an Indian 

company for the purposes of Companies Act, 2013, Income Tax Act, 1961, Foreign Exchange 

Management Act, 1999 etc.  

 

Foreign investors may incorporate a new company in India or acquire equity shares of an 

existing Indian company through fresh issue of shares or share transfer.  The permissible 

limits for foreign investments into capital of Indian companies are specified in the FDI policy.   

 

B. Joint Venture partner 

 

A foreign entity may tie-up with a local resident company/investor to operate in sectors where 

FDI is restricted or regulated. The treatment of the JV Company however would depend on 
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the type of sector the entity proposes to operate in (described in detail under FDI in major 

sectors) for the purposes of regulatory compliances. 

 

C. Limited Liability Partnership 

 

Limited Liability Partnership (“LLP”) is a new form of business structure in India since it 

combines the elements of a Company ie, limited liability with the flexibility of operations of a 

partnership. Moreover, LLPs are not overly regulated unlike for Companies in India – be it in 

term of compliance or disclosures.   

 

Foreign investment into companies and LLP is discussed in the ensuing paragraphs.   

 

4.3. Exchange Control Regulations in India 
 

FEMA regulations lay down sector specific regulations which permit or prohibit FDI in the given 

business activities.  Further, it also provides sectoral caps limiting FDI in a business activity in which 

FDI is otherwise permitted.   

 

4.3.1. Entry routes into India 

 

Extant FEMA regulations lay down sector specific regulations which permit or prohibit FDI in 

the given business activities.  FDI Policy has listed the business sectors in which FDI is 

prohibited, which include: 

 

- Lottery Business including Government/private lottery, online lotteries, etc; 

- Gambling and betting including casinos etc; 

- Chit funds;  

- Nidhi Company;  

- Trading in Transferable Development Rights (“TDRs”);  

- Real Estate Business or Construction of Farm Houses; 

- Manufacturing of cigars, cheroots, cigarillos and cigarettes, of tobacco or of tobacco 

substitutes;  

- Activities/sectors not open to private sector investment e.g. (I) Atomic Energy and (II) Railway 

operations (other than permitted activities). 

 

Under the FDI framework, non-residents may invest into the equity of an Indian Company through the 

Automatic Route or the Approval Route.  Under the Automatic Route, foreign investments into 

companies operating in certain specified sectors are subject to threshold limits beyond which foreign 

investment is not permissible under the Automatic Route.   

 

The entry routes as stated above and business sectors covered under each route is discussed as 

under -  
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I. Automatic Route 

 

No prior approval is required in case investments from non-residents are permitted under the 

Automatic Route.  However, post-facto notifications in the form of returns or filings are required to be 

submitted with the Reserve Bank.   

 

According to the existing FEMA Regulations, FDI is permitted 100 percent under the Automatic Route 

unless specified otherwise.  Economically significant business sectors in which FDI is permitted and 

FDI Policy norms and prerequisites for operating in that sector is discussed as follows –  

 

a. Manufacture 

 

The Government of India in a recent Press Release
3
 has eased the norms to encourage foreign 

investment in the manufacturing sector.  Firstly, definition of the term ‘manufacture’ is inserted in the 

FDI Policy, which reads as follows –  

 

“‘Manufacture’, with its grammatical variations, means a change in a non-living physical object 

or article or thing – (a) resulting in the transformation of the object or article or thing into a new 

and distinct object or article or thing having a different name, character and use; or (b) 

bringing into existence of a new and distinct object or article or thing with a different chemical 

composition or integral structure.” 

 

This definition is in line with the definition of ‘manufacture’ under the Income-tax Act, 1961.  Further, 

FDI Policy is also amended to state that foreign investment in manufacturing is allowed under the 

Automatic Route, although subject to other provisions of the FDI Policy and the manufacturer is 

permitted to sell his products in India through wholesale and/or retail, including through e-commerce, 

without any Government approval.  This amendment to the FDI Policy shall render a firm impetus to 

the Make-in-India campaign.   

 

b. Civil Aviation 

 

A. Airport 

 

FDI is permissible upto 100 percent under the Automatic Route, in relation to Greenfield Airport 

Projects.  However, for investment in existing projects the limit specified under the Automatic Route is 

74 percent, beyond which Government approval would be required.   

 

B. Other Services 

 

As per the recent amendment to the FDI Policy, FDI is permissible upto 100 percent under the 

Automatic Route in Ground Handling Services, subject to sectoral regulations and security clearance.  

                                                      
3
 Press note 12 (2015 series) 
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Earlier, FDI upto 74 percent was permissible with an additional condition that FDI beyond 49 percent 

would require Government approval.   

 

FDI is permissible upto 100 percent under the Automatic Route in Maintenance and Repair 

Organisations, flying training institutes and technical training institutes.   

 

c. Construction Development 

 

In erstwhile FDI Policy, investment in Construction Development sector was subject minimum area 

requirements and minimum capitalisation conditions.  Also, erstwhile FDI Policy had placed 

restrictions on exit and required specific Government approval for repatriation of FDI or transfer of 

stake by one non-resident investor to another non-resident investor.   

 

The conditions in relation to minimum area requirements and minimum capitalization have been 

removed and the FDI Policy is reworded to permit exit and repatriation of foreign investment before 

completion of the project, under the automatic route, provided lock-in period for each tranche of 

investment has been completed.  Also, requirement of Government approval for transfer of stake has 

been removed and such transfer, without repatriation will not be subject to any lock-in period.  Given 

the above and considering the fact that FDI is permissible upto 100 percent under the Automatic 

Route, this sector could be considered a lucrative sector for investment.   

 

d. Industrial parks 

 

Foreign investment is permissible upto 100 percent in Industrial Parks sector, under the Automatic 

Route.  However such investment is subject to under mentioned conditions –  

 

a. Industrial park would comprise of a minimum 10 units and no single unit can occupy more 

than 50 percent area; and 

b. Minimum percentage area allotted to industrial activity shall not be less than 66 percent of toal 

area. 

 

e. Trading – wholesale trading 

 

Foreign investment is permissible upto 100 percent in Cash and Carry Wholesale Trading/ Wholesale 

Trading (“WT”), under the Automatic Route.  Wholesale Trading would mean sale of goods or 

merchandise to retailers, industrial, commercial, institutional, or professional bodies and implies sale 

for the purpose of trade, business or profession and not for personal use.   

 

In order to undertake WT, requisite licenses/ registrations/ permits should be obtained and also trader 

engaged in WT can make a sale only to persons fulfilling certain pre-requisites listed in the FDI Policy.   
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f. E-commerce 

 

Another step taken by the Government towards ease of doing business in India is to bring clarity on 

functioning of e-commerce sector.  Erstwhile FDI Policy permitted 100 percent FDI under the 

Automatic Route for Business-to-Business (“B2B”) e-commerce.  In a recent Press Release
4
, the 

Government has permitted FDI in Business-to-Customer (“B2C”) e-commerce, subject to certain 

conditions, discussed as follows –  

 

 FDI is permitted upto 100 percent under Automatic Route in B2C e-commerce under 

marketplace model of e-commerce.  Marketplace based model of e-commerce means an 

Information Technology (“IT”) platform provided by an e-commerce entity, to act as a 

facilitator between buyer and seller.   

 

 FDI is not permitted in inventory based model of e-commerce, where the inventory of the 

goods and services sold on the IT platform by the e-commerce entity is owned by it.   

 

FDI in marketplace based e-commerce is also subject to operational conditions, which inter-alia 

include –  

 

 E-commerce entity will be permitted to transact with sellers who are registered on the B2B 

platform of the e-commerce entity; 

 E-commerce entity may provide support services to sellers in respect of warehousing, 

logistics, order-fulfilment etc; 

 E-commerce entity is not permitted to exercise ownership on the goods being sold on its IT 

platform; 

 E-commerce entity is not permitted to effect more than 25 percent of total sales effected, from 

one vendor or their group companies; 

 E-commerce entities providing marketplace will not directly or indirectly influence the sale 

price of goods or services and shall maintain a level playing field.   

 

Other notable business sectors in which FDI is 100 percent permissible, inter-alia include the 

following –  

 

Sector/Activity 

Foreign 

Investment Cap 

(in percent) 

Entry Route Remarks 

Mining 100 Automatic Mining of metal and non-metal ores, 

coal and lignite are 100 percent 

permissible under the automatic 

route. 

                                                      
4
 Press Note 3 (2016 Series) dated March 29, 2016 
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Sector/Activity 

Foreign 

Investment Cap 

(in percent) 

Entry Route Remarks 

Petroleum and natural 

gas 

100 Automatic Exploration activities of oil and 

natural gas fields are 100 percent 

permissible under the private sector. 

Uplinking of non-news 

channels 

100 Automatic  

Railway infrastructure 100 Automatic  

Duty free shops 100 Automatic  

Non-banking Finance 

Companies (“NBFC”) 

100 Automatic FDI in NBFC is allowed only in 

specified business activities listed 

Pharmaceuticals 100 Automatic Foreign investment is 100 percent 

permitted in Greenfield pharma 

sector 

 

Significant business sectors in which FDI is partially allowed under the Automatic route, are discussed 

as under –  

 

g. Civil Aviation - Air Transport Services 

 

Foreign investment is permissible upto 49 percent under the Automatic Route in scheduled air 

transport service/ domestic scheduled air transport service and upto 100 under the Automatic Route 

in non-scheduled air transport service and helicopter services/ seaplane services.  Foreign airlines 

are also permitted to invest in the capital of Indian companies, operating scheduled and non-

scheduled air transport service, upto the limit of 49 percent, however the such investment is subject to 

approval of the Government and other operational conditions.   

 

h. Single brand retailing 

 

Foreign investment in Single Brand retail trading is aimed at attracting investments in production and 

marketing, improving availability of such goods to customers, encourage increased sourcing from 

India and enhancing competitiveness of Indian enterprises through access to global design, 

technologies and management practices and accordingly FDI is permitted upto 100 percent in Single 

Brand Product Retail Trading – upto 49 percent under the Automatic Route and exceeding that under 

the Approval Route.   

 

FDI in Single Brand Product Retail Trading will be permitted that products are sold under the same 

brand in one or more countries other than India and such products should be branded during 

manufacturing.  Also, as per recent amendment to the FDI Policy, Single Brand Product Retail entity 

is permitted to undertake retail trading through e-commerce, provided its operating through brick and 

mortar stores.   
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Other notable business sectors in which FDI is partially allowed under the Automatic route, inter-alia 

include –  

 

Sector/Activity 

Foreign 

Investment Cap 

(in percent) 

Entry Route Remarks 

Defense 49 Automatic Automatic upto 49 percent, exceeding 

which Govt approval is required. 

Investment allowed under the 

automatic route, subject to fulfillment of 

conditions under other regulations 

Broadcasting 

Carriage Services 

100 Automatic upto 

49 percent 

Investment exceeding 49 percent will 

be subject to Govt approval 

Telecom Services 100 Automatic upto 

49 percent 

Government approval is required for 

investment exceeding 49 percent 

Banking – Private 

sector 

74 Automatic upto 

49 percent 

Investment exceeding 49 percent 

requires Govt approval 

74 percent includes investments by 

Foreign Institutional Investor (“FI”)I/ 

Foreign Portfolio Investor (“FPI”) 

Commodity 

Exchange 

49 (FDI+FII/FPI) Automatic Investment by FII/ FPI restricted to 23 

percent and that of FDI restricted to 26 

percent 

Insurance 49 Automatic upto 

26 percent 

Govt approval required for FDI 

exceeding 26 percent upto 49 percent 

 

II. Approval Route 

 

Under the Approval Route, a foreign investor is required to seek prior approval of the Government of 

India and such proposals for foreign investment are evaluated by the Foreign Investment Promotion 

Board (“FIPB”).   

 

Business sectors in which FDI is subject to Government approval is discussed as follows 

 

Multi brand retailing 

 

Foreign investment in Multi Brand Retail Trading (“MBRT”) is permitted upto 51 percent under the 

Government approval route.  Foreign investment in subject to minimum capitalisation norms and also 

restrictions are placed on sourcing and procurement of goods, proposed to be sold by the MBRT 

entity.  Also retail trading, in any form, by means of e-commerce is not permitted for MBRT entity.   
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Applications filed would be processed by the Department of Industrial Policy and Promotion to 

determine if the proposal satisfies the applicable guidelines and will then be considered by the FIPB 

for Government approval.   

 

Other significant business sectors in which FDI is subject to Government approval, inter-alia include –  

 

Sector/Activity 

Foreign 

Investment Cap 

(in percent) 

Entry Route Remarks 

Mining 100 Government Mining of titanium bearing minerals is 

permissible on Govt approval 

Petroleum and natural 

gas 

100 or 49 Government Investment in public sector undertakings 

is restricted to 49 percent under the 

approval route 

Uplinking of News and 

current affairs channel 

broadcasting 

49 Government  

Print media 26 Government FDI and investment by NRI/PIO/FII/ FPI 

should be within 26 percent and subject to 

Govt approval 

Satellites – 

Establishment and 

operation 

100 Government  

Pharmaceuticals 100 Government Foreign investment is 100 percent 

permissible under approval route for 

Brownfield pharma sector 

 

4.4. Evaluation of foreign investment in different forms of entities 
 

4.4.1. Company 

 

Indian companies are permitted to issue capital against FDI, provided it is within the sectoral caps 

specified in the FDI policy or raise funds through debt.   

 

Equity 

 

Foreign investors are allowed to invest in equity shares or fully compulsorily and mandatorily 

convertible preference shares or fully compulsorily and mandatorily convertible debentures of an 

Indian company.  For the purposes of exchange control regulations, fully, compulsorily and 

mandatorily convertible preference shares and fully, compulsorily and mandatorily convertible 

debentures are treated on par with equity.   
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Debt 

 

Optionally convertible preference shares or debentures are considered as debt and are regulated by 

FEMA Regulations applicable to External Commercial Borrowings (“ECB”).  Accordingly all norms 

applicable to ECBs relating to eligible borrowers, recognized lenders, amount, maturity, end-use 

stipulations will have to be adhered to, on issue of such instruments. 

 

Downstream Investment 

 

Foreign investors may choose to make an indirect foreign investment into an Indian company, i.e, 

downstream investment whereby an Indian Company or LLP which is owned or controlled by a non-

resident may make an investment into another Indian Company.  However, all foreign exchange 

regulations otherwise applicable to a company with FDI shall be applicable to the company into which 

downstream investment is made.  Also, certain post-facto notification in the form of returns and filings 

has to be made by investing Indian entity. 

 

4.4.2. Partnership Firm 

 

No foreign entity other than a NRIs, Person of Indian Origin (“PIO”) or partnership firms or trusts 

incorporated outside India and owned and control by an NRI may make an investment into a 

partnership firm in India.  Further, such investments by NRIs and PIOs are subject repatriation 

restrictions and approvals.   

 

4.4.3. Foreign Venture Capital Investor 

 

Foreign Venture Capital Investor (“FVCI”) is an investor incorporated and established outside India, 

which is registered under Securities and Exchange Board of India (“SEBI”) regulations relating to 

FVCI.  FVCI may invest as a non-resident entity in Indian companies or may invest in India through 

Indian Venture Capital Undertakings (“IVCU”) or domestic Venture Capital Funds (VCFs).   

 

FVCIs may contribute 100 percent of the capital of IVCUs and is eligible to do so under the Automatic 

Route.  FVCI may invest in domestic VCFs subject to extant FEMA Regulations and sectoral caps.  

FVCI may invest as a non-resident entity into Indian companies as per the FDI Policy, also subject to 

sectoral caps and regulations.   

 

It is pertinent to note that FDI is not permissible in Trusts other than through Venture Capital Funds.   

 

4.4.4. Limited Liability Partnerships 

 

FDI is permitted under the automatic route, in LLPs operating in sectors/activities where 100 percent 

FDI is allowed and there are no FDI linked performance conditions.  Also, LLPs are permitted to make 

downstream investments in another LLP or an Indian company in which 100 percent FDI is allowed 

under the Automatic Route and there are no FDI-linked performance conditions.   
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It is to be noted that FDI in LLP is subject to compliance under other applicable laws and regulations.   

 

4.4.5. FDI in other Entities 

 

FDI in resident entities other than those mentioned above is not permitted. 

 

4.5. Foreign investment in Investment Vehicles 
 

The Government of India with view to attract long-term foreign capital and to rationalise foreign 

investment regime for Alternate Investment Funds (“AIF”) and for facilitating foreign investment in 

collective investment vehicles for crucial sectors of economic development, being, real estate and 

infrastructure sectors has recommended, that foreign investment be permissible in the aforesaid 

forms of entities.  Accordingly as per recent FEMA Notification
5
it is has been notified that foreign 

investment shall be permitted in AIFs, Real Estate Investment Trust (“REIT”) and Infrastructure 

Investment Trust (“InvIT”) (collectively referred to as ‘Investment Vehicles’).   

 

A person resident outside India, including a registered FPI and an NRI are permitted to invest in units 

of investment vehicles.  Downstream investment by such investment vehicles shall be regarded as 

Foreign Investment is neither the sponsor nor the manager nor the investment manager is India 

‘owned’ or ‘controlled’.  Accordingly, such downstream investment shall be subject to sectoral caps, 

conditions and restrictions.   

 

  

                                                      
5
 RBI/2015-16/377 A.P (DIR Series) Circular No 63 dated April 21, 2016 
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5. Corporate laws 
 

 

5.1. Companies Act, 2013 – overview 
 

Many changes have taken place in the national and international economic environment since the 

enactment of Companies Act, 1956. These changes made the economy more complex, diverse and 

dynamic. The expansion and growth of the Indian economy has also generated considerable interest 

in the international investing community.  

 

In light of the above developments, a need was felt to help sustain the growth of the Indian corporate 

sector by enabling a new legal framework that would be compact, have clear interpretation and 

respond in a timely and appropriate manner to meet the requirements of ever evolving economic 

activities and business models, while fostering a positive environment for investment and growth. A 

comprehensive review of the Companies Act, 1956 and introduction of a revised statutory framework 

in the form of the Companies Act, 2013 was considered essential to achieve the desired reform. 

 

The Companies Act, 2013 (CA 2013) has replaced Companies Act, 1956.  CA 2013 has undergone a 

series of amendments from time to time since its introduction on 12th September 2013 with a view to 

enable the “ease of doing business” in India. 

 

5.1.1. Kinds of companies 

 

Companies in India can be broadly classified as public and private company.  CA 2013 also allows 

incorporation of One Person Company and Small Company. 

 

 
 

•Only 1 member (Should be an Indian citizen and resident) 

•Atleast 1 director 
One Person Company 

•Not a public company 

•Paid up capital not more than INR 5 million and turnover according to 
latest profit & loss account does not exceed INR 20 million 

Small Company 

•Company memebers (2 to 200) 

•Minimum 2 directors 

•Restriction on transfer of shares 

Private Company 

•Minimum 7 members 

•Minimum 3 directors 

•Limits placed on remuneration paid to directors 

•Every listed company must maintain public shareholding of atleast 25 % 

Public Company 

Note: The requirement of minimum paid up capital for public and private company has been omitted by the 

Companies (Amendment) Act, 2015. 
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5.1.2. Incorporation of a company under CA 2013 

 

Pursuant to various reform measures brought in by the Ministry of Corporate Affairs (“MCA”), the 

procedure for incorporation of a company in India has become single-form and single window with a 

time frame of less than 48 hours after submission of the requisite documents.  The incorporation 

process under the CA 2013 is provided in the ensuing paragraphs. 

 

Obtain Digital Signature Certificate (“DSC”) 

 

Various document prescribed under the CA 2013, are required to be filed with the DSC of the 

Managing Director or Director or Manager or Secretary of the Company, therefore, it is compulsorily 

required to Obtain a Digital Signature Certificate from authorized DSC issuing authority for at least 

one director to sign the E-forms related to incorporate like form INC.1 and other documents. 

 

Director Identification Number (“DIN”) 

 

Every individual intending to be appointed as director of a company shall make an application for 

allotment of DIN in form DIR.3 to the Central Government in such form and manner and along with 

such fees as may be prescribed. 

 

Before submission of e-Form INC.1 for availability of name, all the directors of the proposed company 

must ensure that they have a DIN. 

 

Name availability for proposed company 

 

As per section 4(4) read with Rule-9 of Companies (Incorporation) Rules, 2014, application for the 

reservation/availability of name shall be in Form no. INC.1 along with prescribed fee of Rs 1,000. In 

selection of Company name should be in accordance with name guidelines given in Rule-8 of 

Companies (Incorporation) Rules, 2014.  

 

Note: MCA has prescribed certain rules for name availability so it is advisable to check guidelines for 

the same before applying for name. Refer Rule-8 of Companies (Incorporation) Rules, 2014. The 

proposed name must not violate the provisions of the Emblems and Names (Prevention of Improper 

Use) Act, 1950 

 

MCA has introduced Central Registration Centre having territorial jurisdiction all over India to process 

and dispose of the name reservation applications. 
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Preparation of the Memorandum of Association (“MOA”) and Articles of Association (“AOA”) 

 

The MoA is the Constitution of the Company which must contain all the fundamental information of 

the Company. MoA define the relationship of the Company with its shareholder. Therefore, it is 

important to draft the MoA very carefully with properly incorporating Clauses carefully. 

 

AoA which is an important document explains the operation of the company, purpose for which 

Company is incorporated along with the information for the process of Appointment of Directors and 

also management of the financial Record of the company. 

 

According to Section-5(6) of The Companies Act, 2013 the AOA shall be in respective form provided 

in Table F, G, H, I and J of Schedule-I as may be applicable to such company. 

 

Application for Incorporation of Company 

 

Application for incorporation of the company shall be filed with the Registrar of Companies (“ROC”) 

within whose jurisdiction the registered office of a company is proposed to be situated. 

 

[Rule No.-12] of Companies (Incorporation) Rules, 2014- An application shall be filed, with the 

Registrar within whose jurisdiction the registered office of the company is proposed to be situated, in 

Form No.INC.2 (for One Person Company) and Form no. INC.7 (other than One Person Company) 

along with the fee as provided in the Companies (Registration offices and fees) Rules, 2014 for 

registration of a company. 

 

Certificate of Incorporation 

 

The Certificate of Incorporation provided by the ROC at the end of the incorporation process acts as 

proof of the incorporation of the company. The company should be capitalized and the corresponding 

share certificates be issued within a period of 60 days of receiving the certificate of incorporation. 

 

Post Incorporation 

 

Once a company is incorporated, it must undertake certain other actions, provided below, in order to 

become fully functional: 

 

 The company must, within 30 days from incorporation, hold its first board meeting. 

 The first auditor should be appointed by the Board within 30 days from the date of its 

incorporation who shall hold the office till the conclusion of it first annual general meeting. 

 If in case, the Board fails to appoint within 30 days, shareholders can appoint the first auditor, 

within 90 days of incorporation. 

 The company may appoint additional directors (if required). 

 The company must apply for its Permanent Account Number (“PAN”) and Tax Deduction 

Account Number (“TAN”). 
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 The company must register itself with statutory authorities such as indirect tax authorities and 

employment law authorities. 

 The company must open a bank account. 

 The company must put in place the contracts with suppliers and customers that are essential to 

running the business. 

 

5.1.3. Form of capital 

 

Indian companies may issue numerous types of securities. However, companies are required to 

comply with the Companies (Share Capital and Debentures) Rules, 2014. Further, it is more difficult 

for a public company to receive the necessary consent from its shareholders that are mandatory in 

order to issue different classes of securities. The primary types of securities used in foreign 

investments into India are: 

 

Equity shares 

 

Equity shares are ordinary shares representing the form of fractional or part ownership in which a 

shareholder, as a fractional owner, undertakes the maximum entrepreneurial risk associated with a 

business venture. The holders of such shares are members of the company and have voting rights. 

 

Preference shares 

 

Preference shares are shares which carry a preferential right to receive dividends at a fixed rate as 

well as preferential rights during liquidation as compared to equity shares. Convertible preference 

shares are a popular investment option. Further the preference shares may also be redeemable. An 

Indian company can issue only compulsorily convertible preference shares to a non-resident. 

 

Debentures 

 

Debentures are debt securities issued by a company, and typically represent a loan taken by the 

issuer company with an agreed rate of interest. Debentures may either be secured or unsecured. Like 

preference shares, debentures issued to non-residents are also required to be compulsorily 

convertible to equity shares. 

 

For the purposes of FDI, fully and compulsorily convertible preference shares and debentures are 

treated on par with equity. 

 

5.1.4. Repatriation of earnings 

 

Extracting earnings out of India can be done in numerous ways. However it is essential to consider 

the tax and regulatory issues around each mode of return / exit: 
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Dividend distribution 

 

Companies in India, as in other jurisdictions, pay their shareholders dividends on their shares, usually 

a percentage of the nominal or face value of the share. For a foreign investor holding an equity 

interest, payment of dividend on equity shares is a straightforward way of extracting earnings. 

However, the dividend distribution tax borne by the company distributing such dividend may not 

necessarily receive credit against any direct tax payable by the foreign investor who receives such 

dividend in its home jurisdiction, as it is not considered as a tax borne by the shareholder. 

 

Buy-Back 

 

Buyback of securities provides an investor the ability to extract earnings as capital gains and 

consequently take advantage of tax treaty benefits. However, buybacks in India have certain 

restrictions and thus need to be strategically planned. A company may not, except with a special 

resolution, buy back more than 25% of its outstanding equity shares in a year 

 

Redemption 

 

Preference shares and debentures can both be redeemed for cash. While redemption is perhaps the 

most convenient exit option for investors, optionally convertible securities, which are effectively 

redeemable, have been classified as external commercial borrowings. This entails greater restrictions. 

Also, there is a restriction on issuing preference shares redeemable beyond a period exceeding 20 

years from their issue (except in the case of infrastructure companies). 

 

Interest, royalty, fees for technical services 

 

Funds may also be repatriated in the form of Interest, royalty or management fees. Further, the said 

expenses are tax deductible in India.  However, the same cannot be unreasonably high and have to 

pass the litmus test of the transfer pricing regulations in India. 

 

5.1.5. Other salient features  

 

Important provisions of CA 2013 which may have impact on doing business in India are captured in 

the ensuing paragraphs: 

 

Liability of Directors 

 

Every director of a company who is aware of a contravention of the CA 2013 or if the contravention 

was done with his / her consent, shall be liable for the punishment prescribed for the contravention. It 

is also important to note that the penalty for the directors has increased and a fine of upto 

Rs 20 million may be imposed for certain offences. 
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Duties and Liabilities of Director 

 

The general duties of a director have been specifically provided for, which include: 

 

 Act in accordance with the Articles of Association of the company; 

 Act in good faith in order to promote the objects of the company and in best interest of 

stakeholders; 

 Exercise his duties with due and reasonable care, skills and independent judgment; 

 Not involve in a situation in which his interest conflicts with the interest of the company; 

 Not achieve or attempt to achieve any undue gain or advantage tither himself or through his 

relatives, partners or associates; 

 Not assign his office and any assignment so made shall be void. 

 

Mandatory Resident Director 

 

Under the Companies Act, 2013 it is mandatory for a company to have at least one resident director, 

at the time of incorporation itself. A resident director is one who has stayed in India for a period of at 

least 182 days in the previous calendar year. 

 

Related Parties Transactions 

 

The CA 2013 has expanded the scope of the provisions relating to transactions with directors and 

introduced them within the concept of “Related Party Transactions”. Further such transactions require 

consent of the board and ordinary resolution of the shareholders in relation to certain transactions. 

 

Definition of “related party” now includes a key managerial personnel or his relative; a public company 

in which a director / manager is a director or holds along with his relatives more than 2% of its paid up 

share capital; anybody-corporate of which a director or manager of the company is a shadow director; 

shadow director of the company; a company which is a holding, subsidiary or an associate company 

of such company (only for public companies). 

 

The contracts that are covered under these transactions have been widened to include selling or 

disposing of or buying or leasing of property of any kind, availing or rendering of any services, 

appointment of agents for purchase or sale of goods materials, services or property, the related 

party’s appointment to any office or place of profit in the company, its subsidiary or associate 

company etc.  

 

Corporate Social Responsibility 

 

Every company with a net worth of Rs 5 billion or more, or turnover of Rs 10 billion or more or a net 

profit of rupees Rs 50 million or more during any financial year will spend at least 2% of the average 

net profits of the company made during the three immediately preceding financial years towards its 

corporate social responsibility obligations. 
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5.2. Limited Liability Partnership – overview 
 

5.2.1. Limited Liability Partnership (“LLP”) Law in India 

 

Limited Liability Partnership has been introduced in India by way of Limited Liability Partnership Act, 

2008. The basic premise behind the introduction of Limited Liability Partnership (LLP) is to provide a 

form of business organization that is simple to maintain while at the same time providing limited 

liability to the owners. A Limited Liability Partnership combines the advantages of both the Company 

and Partnership into a single form of organization and one partner is not responsible or liable for 

another partner's misconduct or negligence. Therefore, all partners have a form of limited liability for 

each individual's protection within the partnership, similar to that of the shareholders of a corporation. 

However, unlike corporate shareholders, the partners have the right to manage the business directly. 

An LLP also limits the personal liability of a partner for the errors, omissions, incompetence, or 

negligence of the LLP's employees or other agents. LLP is one of the easiest form of business to 

incorporate and manage. 

 

5.2.2. Characteristics of LLP 

 

 A LLP is a legal entity and a juristic person established under the Act. Therefore a LLP form of 

organization has wide legal capacity and can own property and also incur debts. The Partners 

of a LLP have no liability to the creditors of a LLP for such debts. 

 

 A LLP has 'perpetual succession', that is continued or uninterrupted existence until it is legally 

dissolved. A LLP, being a separate legal person, is unaffected by the death or other departure 

of any Partner but continues to be in existence irrespective of the changes in Partnership. 

 

 The ownership of a LLP can be easily transferred to another person by inducting them as a 

Designated Partner of the LLP. LLP is a separate legal entity separate from its Managing 

Partners, so by changing the Managing Partners, the ownership of the LLP can be changed. 

 

 A LLP being a juristic person, can acquire, own, enjoy and alienate, property in its own name. 

No Partner can make any claim upon the property of the LLP so long as the LLP is a going 

concern. 

 

 Every LLP shall have at least 2 partners and there is no limit for the maximum numbers of 

partners. The partners to LLP can be an individual as well as body corporate. 

 

 Every LLP shall have at least 2 Designated Partners and at least one of them shall be a 

Resident in India. 

 

 No limit on number of LLP of which a person can become a partner. 
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 Incorporation document acts as like the Memorandum of Association and LLP agreement acts 

as a Articles of Association and should be subscribed by at least two partners and to be e-filed 

on LLP portal. 

 

 Within six months of the end of its financial year, LLP must prepare a “ Statement Of Accounts “ 

and “ Solvency Statement“ to report to the Ministry of Corporate Affairs. 

 

 Every LLP must file an annual return with the Registrar within 60 days of the end of the 

financial year. 

 

5.2.3. FDI in LLP 

 

FDI policy on LLP has been amended in November, 2015 to provide that investments in LLPs will not 

require Government approval. 100 percent FDI is now permitted under the automatic route in LLPs 

operating in sectors/activities where 100 percent FDI is allowed, through the automatic route and 

there are no FDI-linked performance conditions. Further, the terms ‘ownership and ‘control’ with 

reference to LLPs have also been defined. 

 

5.2.4. Downstream Investment by LLP 

 

In line with companies, an LLP having foreign investment will be permitted to make downstream 

investment in another company or LLP in sectors in which 100 percent FDI is allowed under the 

automatic route and there are no FDI-linked performance conditions. Further, for the purposes of FDI 

policy, the term ‘internal accruals’ has also been defined. 

 

5.2.5. Comparison of LLP with Partnership Firm and Company 

 

Features 

Limited Liability 

Partnership (LLP Act, 

2008) 

Firm (Partnership Act, 

1932) 

Company (Companies 

Act 2013) 

Registration LLP is incorporated 

under LLP Act, 2008. 

Incorporation is 

mandatory 

Partnership can be 

registered under 

Partnership Act. 

Registration is not 

mandatory 

Companies registered 

under Companies Act, 

2013. Incorporation is 

mandatory 

Capital No minimum capital 

prescribed 

No minimum capital 

prescribed 

No minimum capital 

prescribed 

Document 

Evidencing 

Incorporation 

‘Incorporation Document’ 

is required to be 

executed. In addition, 

Partnership deed / 

agreement is executed. 

Even verbal agreement 

MOA and AOA registered 

with the Registrar 

whereupon Certification of 
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Features 

Limited Liability 

Partnership (LLP Act, 

2008) 

Firm (Partnership Act, 

1932) 

Company (Companies 

Act 2013) 

LLP Agreement is 

required in almost all 

cases, though such LLP 

agreement is not 

mandatory 

is valid Incorporation is granted 

Legal Entity It is a legal entity 

separate from its 

partners, having 

perpetual succession 

Not a legal entity 

separate from its 

partners 

It is a legal entity separate 

from its members, having 

perpetual succession 

Administrating 

Authority 

 

Registrar of Companies 

(ROC) is the 

administrating authority 

Documents are 

required to be filed with 

the Registrar of Firms 

(of respective State) 

Registrar of Companies 

(ROC) is the administrating 

authority 

Name 

Restriction 

Name to contain ‘Limited 

Liability’ or ‘LLP’ as suffix 

No Restriction Name to contain ‘Limited’ 

or ‘Private limited’ as suffix 

Responsibility 

of Compliance 

Only designated partners 

are liable for statutory 

compliance as are 

required under LLP Act 

(not necessarily in 

respect of other Acts) 

All partners are liable 

for statutory compliance 

under Partnership Act 

Compliance 

responsibilities lie with the 

Directors / Company 

Secretary, if any 

No. of Members Minimum 2 partners. No 

limit on maximum 

numbers of partners 

Minimum 2 and 

maximum 20 partners 

Minimum 2 and maximum 

200 in case of Private 

Limited Companies other 

than One Person 

Company 

Reporting 

Requirements  

 

Audit - Only if turnover 

exceeds Rs 4 million or 

contribution 

Rs 2.5 million-  

Filing of accounts, 

statement of solvency 

and annual return 

mandatory 

Audit - Only if turnover 

exceeds Rs 4 million –  

Filing of accounts, 

statement of solvency 

and annual return not 

required 

Audit  - Compulsory 

Filing of accounts and 

annual return mandatory 
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Features 

Limited Liability 

Partnership (LLP Act, 

2008) 

Firm (Partnership Act, 

1932) 

Company (Companies 

Act 2013) 

Restructuring LLP can enter into 

compromise agreement, 

amalgamation, 

reconstruction, etc. 

No specific provision to 

enter into compromise, 

arrangement, 

amalgamation, 

reconstruction, etc. This 

can be done only under 

civil laws. 

Company can enter into 

compromise, arrangement, 

amalgamation, 

reconstruction, etc. 

Provision for a 

Minor Member 

There is no specific 

provision to admit minor 

to benefit of partnership. 

Minor can be admitted 

to benefit of 

partnership. 

Minor can be a 

shareholder through his / 

her guardian. 

Resignation / 

Exit Members 

Individual partner can 

resign but cannot 

dissolve the LLP. 

Partnership can be ‘at 

will’ i.e. any partner can 

resign or dissolve firm. 

Members can dispose of 

stake holding but cannot 

dissolve the company. 

 

5.2.6. Taxation of LLP 

 

Particulars 
LLP (treated at par with firm for 

income tax purposes) 
Company (Domestic company) 

Tax 

Rate 

Total Income < 

INR 10 million 

30.90% 30.90%                                    

Total Income > 

INR 10 million < 

INR 100 million 

34.61% 33.06% 

Total Income > INR 

100 million 

34.61% 34.61% 

Dividend Distribution Tax 

(DDT) 

No tax on profit distribution 20.36 % (effective as a % of 

dividend) 
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Particulars 
LLP (treated at par with firm for 

income tax purposes) 
Company (Domestic company) 

Distribution to 

Shareholders / Partners 

Profits Exempt in the hands of the 

partners 

Dividends income over and above 

of INR 1 million in aggregate as 

received from a domestic company 

or companies by the investor being 

individual, HUF or firm, resident in 

India shall be taxable at the rate of 

10 percent. 

In other cases it is exempt in the 

hands of the shareholders 

Wealth Tax Not Applicable Applicable 

Minimum Alternate Tax 

(MAT), Alternate Minimum 

Tax (AMT) provisions 

• AMT applicable based on total 

income @ 18.5%, more liberal 

computation of taxable income 

base 

• Provisions of AMT are applicable 

to LLP’s only if it has claimed any 

deduction U/s 10AA and u/s 

35AD  of IT Act, 1961 

MAT applicable based on book 

profits @ 18.5% 

MAT shall not be applicable to 

foreign company who 

• Does not have PE in India 

under relevant DTAA or 

• Does not require registration 

under any law for the time 

being in force relating to 

companies in India 

Interest Deduction on 

foreign currency loan/ 

partners’ capital 

• ECB not permitted for LLPs  with  

FDI 

• Interest deductible on loan from 

resident partners 

• Provisions of deemed dividend 

under Section 2(22)(e) are not 

applicable to LLP’s 

Interest deductible 
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6. Direct taxes 
 

Overview 

 

As per the Constitution of India, the Central Government have been empowered to levy, collect and 

administer Income Tax in India. Income Tax in India is governed by the Income-tax Act, 1961 

(“the IT Act”) enacted by the Central Government.  The procedure and rules for complying with the 

provision of the IT Act is laid down under The Income-tax Rules, 1962 (“IT Rules”). Administration, 

supervision and control in the area of direct taxes lie with the Central Board of Direct Taxes (“CBDT”).  

The CBDT works under the supervision of the Finance Ministry of the Central Government.  The 

Finance Ministry proposes yearly amendments to the IT Act through the annual budget passed by the 

Parliament of India.  The CBDT is empowered to issues various circulars/ instructions/ notifications for 

the purposes of administering the IT Act.  

 

As per the IT Act, a person is taxable in India based on residential status, source of Income or receipt 

of Income. 

 

6.1. Corporate Income Tax 
 

A company’s taxable income comprises the following heads of income: 

 

 Income from house property 

 Income from business 

 Capital gains on disposition of capital assets 

 Income from other sources 

 

A company’s taxable income is generally determined by aggregating the income from all of the heads. 

 

6.1.1. Residential Status 
 

 
 

A company is considered resident in India if it is incorporated in India or if control and management of 

its affair take place wholly in India. 

 

A company is said to be 
resident in India if  

• Its is an Indian company; or 

• During that year, the control 
and management of its affairs 
is situated wholly in India 

AY 

 2016-17 

A company is said to be 
resident in India if  

• Its is an Indian company; or 

• Its Place of Effective 
Management in that year is in 
India 

AY 

 2017-18 
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The Finance Act, 2015 amended the above provision so as to provide that a company would be 

resident in India in any previous year if it is an incorporated in India or its Place of Effective 

Management (“POEM”) in that year is in India. 

 

POEM has been defined as a place where key management and commercial decisions that are 

necessary for the conduct of the business of an entity as a whole, are in substance made. 

 

Considering the various issues relating to implementation of POEM, the applicability of POEM based 

residence test has been deferred by one year and shall be applicable from April 1, 2017 i.e. from A. Y. 

2017-18. 

 

6.1.2. Scope of Taxable Income 

 

A company resident in India is taxed on its worldwide income arising from all sources.  A company 

resident outside India (a non-resident company) is taxed in India only in respect of income that: 

 

 accrues or arises or deemed to accrue or arise in India; or 

 is received or deemed to have been received in India; or 

 accrues to the non-resident company from any asset in India, or source of income in India, or 

from a business connection in India, or from transfer of a capital asset in India. 

 

6.1.3. Rates of Corporate Tax 

 

Domestic and foreign companies are subject to tax at a specified basic tax rate and, depending upon 

the total income the basic rate is increased with a surcharge.  In addition to this, the tax payable by all 

companies is increased by an education cess at the rate of 3% of the tax payable, inclusive of 

surcharge. 

 

The rate of income tax for domestic and foreign companies is summarized below: 

 

Company 
Rate of income -tax (percent) 

Assessment Year 2017-18 

In case of domestic company-  

- where its total turnover or gross receipt during the previous year 
2014-15 does not exceed Rs 5 crore 

29 

- any other domestic company 30 

  
In case of foreign company 40 

*The Finance minister in the Budget Speech, 2015, has indicated that the corporate tax rate will be 

reduced from 30% to 25% over the next 4 years, along with corresponding phasing out of exemptions 

and deductions. 
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Surcharge is applicable at the rates given below- 

 

Company type 
If net income does 
not exceed Rs 10 

million 

If net income is in the 
range of Rs 10 million - Rs 

100 million 

If net income  exceed 
Rs 100 million 

Domestic company Nil 7% 12% 

Foreign company Nil 2% 5% 

 

Cases where benefit of reduced rate of income tax is provided: 

 

 In order to provide relief to newly setup domestic companies engaged solely in the business of 

manufacture or production of article or thing, the Finance Act , 2016 proposed to amend the Act 

by way of insertion of new section 115BA, to provide that the income-tax payable in respect of 

the total income of a domestic company for any previous year relevant to the assessment year 

beginning on or after the 1st day of April, 2017 shall be computed at 25% at the option of the 

company, if, - 

(i) the company has been setup and registered on or after 1st day of March, 2016; 

(ii) the company is engaged in the business of manufacture or production of any article or 

thing and is not engaged in any other business; 

(iii) the company while computing its total income has not claimed any benefit under section 

10AA, benefit of accelerated depreciation, benefit of additional depreciation, investment 

allowance, expenditure on scientific research and any deduction in respect of certain 

income under Part-C of Chapter-VI-A other than the provisions of section 80JJAA; and 

(iv) the option is furnished in the prescribed manner before the due date of furnishing of 

income. 

 

Partnership firm and LLPs are liable to pay tax at the base rate of 30%, which is to be further 

increased by the surcharge (in case Net income exceeds one crore rupees) at the rate of 12 percent 

and education cess at the rate of 3 percent. 

 

6.1.4. Tax Year and Tax Return Filing Due Date 

 

The India tax year extends from 1 April of a year to 31 March of the subsequent year. Following is the 

due date for filing of tax return by companies. 

 

Companies (Required to file Transfer Pricing 

Accountant’s Report or Specified Domestic 

Transactions) 

November 30 following the end of Tax Year 

Other Companies September 30 following the end of Tax 

Year 
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6.1.5. Determination of taxable income (corporate) 

 

Income from house property 

 

Income earned by letting out house property is taxable in the hands of the owner.  Computation of 

income from house property is prescribed under various scenarios of occupancy, normally is based 

on the annual value of property.  The owner is entitled to a deduction of municipal taxes actually paid. 

 

Furthermore, a standard deduction at 30 percent of the prescribed value for repairs from such income 

is permitted.  Interest on borrowed capital, up to a specified limit and on fulfilment of prescribed 

conditions, is also allowed as a deduction. 

 

Business Income 

 

The computation of business income normally is based on the profits shown in the financial 

statements, after adjusting for capital expenditure (other than specifically allowed under the IT Act), 

expense incurred in any violation of the law, other non-deductible expenditure , special deductions, 

expenses income, unabsorbed losses and depreciation. 

 

With effect from April 1, 2015 taxable profits are required to be computed in accordance with the 

notified Income Computation and Disclosure Standards (“ICDSs”) and statutory tax provisions.  

Aspects not covered by the ICDS are to be considered with reference to common business or 

accounting principles.  ICDS has been discussed in detail elsewhere in this compilation. 

 

Deductions 

 

Various deductions are taken into account in computing taxable income and each head of income has 

its own special rules.  Taxpayer can deduct all business-related expenses against its business 

income.  Allowable deductions include wages and salaries, bonus and commission, rent, repairs, 

insurance, royalty payments, interest, lease payments, certain taxes, depreciation, expenditure for 

materials, professional fees etc.  Income tax, employee personal tax on non-monetary perquisites 

borne by the employer and expenditure incurred in relation to exempt income are not deductible. 

 

Indian tax law does not permit companies to take a deduction for a general bad debt reserve, 

although specific bad debts may be deducted when written off.  Expenses incurred for raising share 

capital are not deductible, as the expenditure is considered capital in nature.  No deduction is allowed 

for expenditure incurred on income that is not taxable, or for payments incurred for purpose that are 

an offence or prohibited by law. 

 

No deduction is allowed for expenses incurred for corporate social responsibility, except in certain 

cases.  Amount contributed to a charitable organisation are deductible to the extent of 50 percent of 

the contribution, or 100 percent of the contribution if the company has positive taxable income. 
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Indian branches of foreign entity may claim only limited tax deductions for general administration 

expenses incurred by the foreign head office.  These expenses for the tax deduction purpose shall not 

exceed 5 percent of adjusted total income or actual payment of head office expenditure attributable to 

the Indian business during the year (unless otherwise provided for in an applicable tax treaty), 

whichever is less. 

 

Provisions 

 

In general, ad hoc provisions for expenses or losses are not deductible.  Provisions for duties, taxes, 

employer’s contributions to social security fund, leave salary, bonuses and interest on specified loans 

are deductible, provided corresponding payments are being made before the due date for filling the 

return of income. 

 

Depreciation 

 

Deprecation included in financial statements is not deductible. Asset depreciation usually is calculated 

according to the declining – balance method on the block of assets (except for asset of an 

undertaking engaged in the generation or generation and distribution of power, for which the straight 

line method is optional).  A block of assets is a group of assets falling within a class of assets, 

comprising tangible and intangible assets; in respect of which specific tax depreciation rates are 

prescribed. 

 

The depreciable base is based on actual cost, i.e. the purchase price plus capital additions, including 

certain installation expenses.  If an asset is sold, discarded, demolished or destroyed, depreciation 

expense is reduced to the extent of the amount realized upon the sale, if any.  Allowance for 

depreciation is only available after the asset is ready for use for its business purpose.  In the event 

assets are acquired during the year and put to use for a period of less than 180 days, half of the 

admissible depreciation is allowed during that year. 

 

Disallowance of Expenditure in certain cases 

 

As per the IT Act, any expenditure will not be allowed in the tax year in following circumstances: 

 

 Amount payable to non–resident and subject to withholding are not deductible if the withholding 

tax has not been deducted or after deduction has not been deposited before the due date of 

filling the return of income.  Expenses payable to resident are disallowed to the extent of 30% 

of such expenses if the relevant withholding tax has not been deducted or after deduction has 

not been deposited before the due date for filling the return.  Expenses subsequently will be 

allowed as a deduction in the year when the withholding tax is deposited. 

 

 If the expenditure is unreasonable with related party 
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 Certain expenses are deductible only when actually paid, including taxes, duties, cess or fee, 

interest on any loan or borrowing from a public financial corporation or schedule bank, the 

employer’s contribution towards social security benefits for employees and leave encashment.  

No deduction is allowed for income taxes or interest thereon. 

 

Relief for Losses 

 

Losses arising from business operation in an assessment year may be set off against income from 

any source in that year, subject to some restrictions.  Business losses, other than unabsorbed 

depreciation, can be carried forward to be set off against taxable business income derived during the 

next 8 years, provided the return of income for the year of loss is filled by the due date.  Closely held 

companies are required to satisfy 51 percent continuity of voting power to carry forward business 

losses. 

 

Capital Gain 

 

Gains derived from disposition of capital assets are generally taxed as capital gains, subject to certain 

adjustments as prescribed.  However, if proceeds from disposition of capital assets are not 

ascertainable or cannot be determined, then the fair market value is considered as proceeds of these 

assets. 

 

Capital gain is taxed on the basis of period of holding of a capital asset.  The profits earned from 

transfer of long term/ short term capital assets are referred to as long term capital gain or short term 

capital gains.  Indexation of cost of acquisition and cost of improvement of a long term capital asset 

(other than certain bonds and debentures) are available. 

 

Classification of short term capital asset based on the basis of period of holding 
 

Type of Asset Period of holding 

a. Listed shares/securities, units of unit trust of India, 

units of equity oriented mutual funds and 

specified zero coupon bonds 

Not more than 12 months 

b. Unlisted equity or preference shares Not more than 24 months 

c. Any capital asset Not more than 36 months 

 

Any asset other than Short Term Capital Asset is classified as Long Term Capital Asset.   

 

Following are the Capital Gains Tax rate arising on transfer of the following: 
 

Capital Gains on Transfer of 
Resident Tax 

Rates (%)* 

Non-Resident 

Tax Rates (%)* 

(i) Short Term Capital Asset (other than (ii) below) Normal 

corporate/ 

Normal 

corporate/ 
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Capital Gains on Transfer of 
Resident Tax 

Rates (%)* 

Non-Resident 

Tax Rates (%)* 

individual tax 

rates 

individual tax 

rates 

(ii) Short-term capital assets, being listed equity shares, 

units of equity oriented funds or units of a business trust 

(other than units of a business trust acquired on transfer 

of shares of a special purpose vehicle) where securities 

transaction tax (STT) is charged on the transaction  

15 15 

(iii) Long-term capital assets, being listed equity shares in a 

company or units of an equity-oriented fund or units of a 

business trust (other than units of a business trust 

acquired on transfer of shares of a special purpose 

vehicle) where STT is charged on the transaction 

Exempt Exempt 

(iv) Long-term capital assets, being listed securities or zero 

coupon bonds (other than (iii) above) 

10 (without 

indexation)/ 20 

(with 

indexation)** 

10 (without 

indexation)/ 20 

(with 

indexation)** 

(v) Other long-term capital asset 20 20 

(vi) Long-term capital gains arising to a non-resident (not 

being a company) or a foreign company from transfer of 

unlisted securities or shares of a company not being a 

company in which the public are substantially interested 

Not Applicable 10 (no 

indexation 

benefit) 

* Applicable surcharge and education cess will also be levied on these taxes 

** More beneficial method can be applied by the resident/ non-resident 

 

Losses incurred on the transfer of short-term capital assets during an assessment year may be set off 

against capital gains (whether long term or short term) arising during the assessment year.  The 

balance of losses, if any, may be carried forward to offset capital gains in the subsequent eight years.  

Long term capital losses may be set off only against long term capital gains during the year.  The 

balance of losses, if any, may be carried forward to offset against long term capital gains in the 

subsequent eight years.  Losses may be carried forward if only if the tax return is filled by the due 

date. 

 

Indirect transfer of shares of domestic companies 

 

Non-residents are also taxed on capital gains arising on any share or interest in a company or entity 

registered or incorporated outside India, deriving its value substantially from assets located in India, 

where the FMV of Indian asset on a specified date exceeds Rs 100 million and represent at least 50% 

of the value of all assets owned by the foreign company.   
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Small shareholders holding 5 percent or less of the total voting power/share capital, in the foreign 

corporation or entity directly holding the Indian assets are exempted from indirect transfer tax. 

Moreover, indirect transfer of shares of an Indian company pursuant to merger/demerger of foreign 

companies, subject to satisfaction of specified conditions is not taxable. 

 

Income from Other Sources 

 

Income not chargeable under any other specified head of income is liable to tax as “income from 

other sources”.  While computing taxable income from other sources, expenditure specially incurred 

wholly and exclusively for earning such income is allowed as a deduction. 

 

Receipt of shares for nil or inadequate consideration 

 

If a company (not being a public company) receives shares of another company (not being a public 

company) either without consideration or for consideration less than Fair market value, by an amount 

exceeding Rs 50,000, the difference in value is considered as income of the recipient company. 

 

The “fair market value” is required to be determined according to the formula prescribed under the IT 

Rules.  However, receipt of shares in a scheme of amalgamation or demerger is excluded. 

 

Issue of shares for inadequate consideration 

 

If a company (not being a public company) receives from a resident any consideration for an issue of 

shares that exceeds the fair market value of such shares, such excess can be considered as income 

of the recipient. 

 

However, the above provisions do not apply to: 

 A venture capital undertaking receiving consideration towards its shares from a venture capital 

company/ fund; or 

 Company or classes of persons as may be notified by the central government in this behalf. 

 

6.2. Other Direct Taxes 
 

6.2.1. Minimum Alternative Tax 

 

Indian tax laws imposes Minimum Alternative Tax (“MAT”) on resident and non-resident (other than 

specified non-resident), as well as developers of SEZs and units in SEZs.  Any Company whose 

regular income-tax payable is less than 18.5 percent of its book profit, the book profits are deemed to 

be the total income of the company, on which tax is payable at the rate of 18.5 percent, (plus 

applicable surcharge and cess). 

 

Tax paid under MAT is allowed to be carry forward for 10 years and set off against income tax 

payable under the normal provisions of the IT Act, subject to certain conditions. 
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The provision of MAT shall not be applicable to a foreign company who does not have any permanent 

establishment in India under relevant DTAA or is not required to seek registration under any law for 

the time being in force relating to companies where there is no DTAA. 

 

In case of a company, being unit of an International Financial Services Centre and deriving its income 

solely in convertible foreign exchange, the rate of MAT shall be 9 percent (further increased by 

applicable surcharge and cess). 

 

6.2.2. Alternative Minimum Tax 

 

Alternate Minimum Tax (“AMT”) is levied on person other than a company if the regular tax payable is 

less than 18.5% of its adjusted profit.  AMT is applicable at 18.5 percent (plus applicable surcharge 

and cess), on the adjusted book profits. 

 

Tax paid under AMT is allowed to be carry forward for 10 years and set off against income tax 

payable under the normal provisions of the IT Act, subject to certain conditions.  AMT is not applicable 

if the adjusted total income of Individual, A Hindu Undivided Family, An Association of Person or A 

Body of Individuals does not exceed INR 2 million. 

 

6.2.3. Dividend Distribution Tax (“DDT”) 

 

Indian Companies have to pay DDT at the effective tax rate of 20.36 percent on the declaration, 

distribution or payments of dividend whichever is earlier. An Indian Company need not pay DDT on 

dividend paid to the shareholder to the extent it has received such dividends: 

 from its Indian subsidiary company on which DDT has been paid by the subsidiary, or 

 from a foreign subsidiary company on which tax has been paid at 15 percent ( discussed below). 

 

Dividends received by Indian companies from specified foreign companies are taxed at a 

concessional rate of 15 percent without any deduction.  Specified foreign Companies refer to the 

foreign company in which the Indian Company holds at least twenty six percent of voting rights of 

such company. 

 

Dividend income over and above of INR 1 million in aggregate as received from a domestic company 

or companies by the investor being an individual, Hindu undivided family or a firm, resident in India, 

shall be taxable at the rate of 10 percent. 

 

6.2.4. Tax on buyback of shares 

 

Traditionally, the income arising to the shareholder as a result of buyback of shares was taxed as 

capital gains in the hands of the shareholder.  However, pursuant to the amendment in 2013 in case 

of buyback of unlisted securities, the company buying back the shares is liable to pay tax of 20 

percent (further increased by applicable surcharge and cesses) on distributed income (difference 
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between considerations paid by the unlisted Indian company for buy-back of the shares and the 

amount that was received by the unlisted Indian company) on buyback of shares.  The buyback 

consideration is exempt in the hands of the shareholder.  However, in case of buyback of listed 

securities, the tax on gains continues to be taxable in the hands of the shareholder. 

 

6.3. Assessment procedure 
 

Every taxpayer has to furnish the details of his income to the Income-tax Department.  These details 

are to be furnished by filing up his return of income.   

 

Time limit for filling of return of Income under section 139(1) 

 

Different Situations Due Date for filing Return 

Where the assessee is a company  

 

 Required to file a Transfer Pricing report under 

section 92E 

 In any other case 

 

 

30th November 

 

30th September 

Where the assessee is person other than a company 

 

 In case where accounts of the assessee are 

required to be audited under any law  

 Where the assessee is “working partner” in a 

firm whose accounts are required to be 

audited under any law  

 In any other case 

 

 

30th September 

 

30th September 

 

 

31st July 

 

Once the return of income is filed up by the taxpayer, the next step is the processing of the return of 

income by the Income Tax Department.  The Income Tax Department examines the return of income 

for its correctness.  The process of examining the return of income by the Income Tax department is 

called as “Assessment”.  Assessment also includes re-assessment and best judgment assessment 

under section 144 of the IT Act. 

 

Under the Income-tax Law, there are four major assessments given below: 

 Assessment under section 143(1) - Summary assessment without calling the assessee. 

 Assessment under section 143(3) - Scrutiny assessment 

 Assessment under section 144 - Best judgment assessment 

 Assessment under section 147 - Income escaping assessment 

 

6.3.1. Assessment under section 143(1) under IT Act 
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This is a preliminary assessment and is referred to as summary assessment without calling the 

assessee.  Assessment under section 143(1) is like preliminary checking of the return of income. At 

this stage no detailed scrutiny of the return of income is carried out.  At this stage, the total income or 

loss is computed after making the following adjustments (if any), namely:- 

 

 any arithmetical error in the return; or 

 an incorrect claim, if such incorrect claim is apparent from any information in the return; 

 disallowance of loss claimed, if return of the previous year for which set off of loss is claimed 

was furnished beyond the due date specified under sub-section (1) of section 139; 

 disallowance of expenditure indicated in the audit report but not taken into account in 

computing the total income in the return; 

 disallowance of deduction claimed under sections 10AA, 80-IA, 80-IAB, 80-IB, 80-IC, 80-ID or 

section 80-IE, if the return is furnished beyond the due date specified under sub-section (1) of 

section 139; or 

 addition of income appearing in Form 26AS or Form 16A or Form 16 which has not been 

included in computing the total income in the return: 

 

The above adjustment shall be made only after giving intimation to assessee and considering the 

response of assessee, if any.  The processing of a return under this section shall not be necessary 

before the expiry of one year from the end of the financial year in which the return is made, where a 

notice has been issued to the assessee for scrutiny assessment under sub-section (2) of section 143. 

 

6.3.2. Assessment under section 143(3) under IT Act 

 

This is a detailed assessment and is referred to as scrutiny assessment.  At this stage a detailed 

scrutiny of the return of income will be carried out.  At this stage a scrutiny is carried out to confirm the 

correctness and genuineness of various claims, deductions, etc., made by the taxpayer in the return 

of income. 

 

The objective of the scrutiny assessment is to confirm that the taxpayer has not understated the 

income or has not computed excessive loss or has not underpaid the tax in any manner. 

 

To confirm the above, the Assessing Officer carries out a detailed scrutiny of the return of income and 

will satisfy himself regarding various claims, deductions, etc., made by the taxpayer in the return of 

income.  Assessment under this section shall be made within a period of two years from the end of 

relevant assessment year. 

 

6.3.3. Assessment under section 144 under IT Act 

 

This is an assessment carried out as per the best judgment of the Assessing Officer on the basis of all 

relevant material he has gathered.  This assessment is carried out in cases where the taxpayer fails 

to comply with the requirements specified in section 144. 
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As per section 144, the Assessing Officer is under an obligation to make an assessment to the best of 

his judgment in the following cases:- 

 

 If the taxpayer fails to file the return required within the due date prescribed under section 

139(1) or a belated return under section 139(4) or a revised return under section 139(5). 

 

 If the taxpayer fails to comply with all the terms of a notice issued under section 142(1). 

 

Note: The Assessing Officer can issue notice under section 142(1) asking the taxpayer to file 

the return of income if he has not filed the return of income or to produce or cause to be 

produced such accounts or documents as he may require and to furnish in writing and verified 

in the prescribed manner information in such form and on such points or matters (including a 

statement of all assets and liabilities of the taxpayer, whether included in the accounts or not) 

as he may require. 

 

 If the taxpayer fails to comply with the directions issued under section 142(2A). 

 

Note: Section 142(2A) deals with special audit. As per section 142(2A), if the conditions 

justifying special audit as given in section 142(2A) are satisfied, then the Assessing Officer will 

direct the taxpayer to get his accounts audited from a chartered accountant nominated by the 

principal chief commissioner or Chief Commissioner or Principal Commissioner or 

Commissioner and to furnish a report of such audit in the prescribed form. 

 

 If after filing the return of income the taxpayer fails to comply with all the terms of a notice 

issued under section 143(2), i.e., notice of scrutiny assessment. 

 

 If the assessing officer is not satisfied about the correctness or the completeness of the 

accounts of the taxpayer or if no method of accounting has been regularly employed by the 

taxpayer. 

 

From the above criteria, it can be observed that best judgment assessment is resorted to in cases 

where the return of income is not filed by the taxpayer or if there is no cooperation by the taxpayer in 

terms of furnishing information / explanation related to his tax assessment or if books of accounts of 

taxpayer are not reliable or are incomplete. 

 

6.3.4. Assessment under section 147 

 

This assessment is carried out if the Assessing Officer has reason to believe that any income 

chargeable to tax has escaped assessment for any assessment year.  The objective of carrying out 

assessment under section 147 is to bring under the tax net any income which has escaped 

assessment in original assessment.   
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Original assessment here means an assessment under sections 143(1), 143(3), 144 and 147 (as the 

case may be).  In other words, if any income has escaped
(*)

 from being taxed in the original 

assessment made under section 143(1) or section 143(3) or section 144 or section 147, then the 

same can be brought under tax net by resorting to assessment under section 147. 

 
(*)

 In the following cases, it will be considered as income having escaped assessment: 

 

 Where no return of income has been furnished by the taxpayer, although his total income or the total 

income of any other person in respect of which he is assessable during the previous year exceeded the 

maximum amount which is not chargeable to income-tax; 

 Where a return of income has been furnished by the taxpayer but no assessment has been made and it is 

noticed by the Assessing Officer that the taxpayer has understated the income or has claimed excessive 

loss, deduction, allowance or relief in the return; 

 Where the taxpayer has failed to furnish a report in respect of any international transaction which he was 

required to do under section 92E; 

 Where an assessment has been made, but:  

 income chargeable to tax has been under assessed; or 

 income has been assessed at low rate; or 

 income has been made the subject of excessive relief; or 

 excessive loss or depreciation allowance or any other allowance has been computed;  

 

 Where a person is found to have any asset (including financial interest in any entity) located outside India; 

 Where a return of income has not been furnished by the assessee or a return of income has been 

furnished by him and on the basis of information or document received from the prescribed income-tax 

authority, under sub-section (2) of section 133C, it is noticed by the Assessing Officer that the income of 

the assessee exceeds the maximum amount not chargeable to tax, or as the case may be, the assessee 

has understated the income or has claimed excessive loss, deduction, allowance or relief in the return. 

 

6.4. Tax withholding 
 

The IT Act casts an obligation on the payer (either resident or non-resident) of income to withhold tax 

on certain specified payments when they are credited and/ or paid.  

 

Any person who is entitled to receive any sum or income or amount on which tax is deductible under 

the IT Act shall furnish his Permanent Account Number to the person responsible for deducting such 

tax, failing which tax shall be deducted at the rate mentioned in the relevant provisions of the Act or at 

the rate in force or at the rate of twenty per cent., whichever is higher.  However this shall also not 

apply to a non-resident, not being a company, or to a foreign company, in respect of any other 

payment, subject to such conditions as may be prescribed. 
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6.4.1. Threshold limits and rates of TDS in case of payment to resident taxpayers 

 

Nature of Payments 
Payment Threshold 

for WHT (in INR) 

WHT Rate 

(%) 

 Section 192A – Payment of taxable accumulated 

balance of provident fund 

50,000 10 

 Section 193 – Interest on securities - 10 

 Section 194A – Interest other than interest on 

securities 

5,000/ 10,000 10 

 Section 194B – Winning from lottery or crossword 

puzzle or game card or other game of any sort 

10,000 30 

 Section 194BB – Winning from horse race 10,000 30 

 Section 194C - Contractual Payment (except for 

Individual and HUF) 

30,000 (single 

payment) 

100,000 (aggregate 

payment) 

2 

 Section 194C - Contractual Payment to Individual and 

;HUF 

30,000 (single 

payment) 

100,000 (aggregate 

payment) 

1 

 Section 194D – Insurance commission 

 Resident recipient (other than company) 

 Domestic company  

 

15,000 

 

 

5 

 Section 194H - Commission and Brokerage 15,000 5 

 Section 194I – Rent 

 Rent of plant and machinery 

 Rent of land or building or furniture or fittings 

180,000  

2 

10 

 Section 194J - Professional or Technical Services 

(including Fees for Technical Services) 

30,000 10 

 Section 194LA – payment of compensation on 

acquisition of certain immovable property 

250,000 10 

 

6.4.2. Typical payments made to non-residents from India are in the nature of 

following: 

 

Royalties 

 

Foreign companies are taxed with respect to royalties or FTS at the rate of 10% on gross basis (plus 

applicable surcharge and education cess), received from the Government of India (“GoI”) or Indian 

concern under agreement, that is approved by the GoI or under arrangements which are in 

accordance with the country’s industrial policy. With reference to the same, please note the following: 
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i. Royalties and FTS that are effectively connected with the foreign company’s PE in India are 

taxed on a net income basis at the normal rates applicable to foreign company 

ii. Royalties and FTS that are not received from the GoI or Indian concerns are taxed on a net 

income basis at normal rates applicable to foreign corporations.  So are the Royalties and FTS 

payable under agreements that are not approved by the GoI or under arrangements that are 

not in accordance with India’s industrial policy 

iii. If the relevant Double Taxation Avoidance Agreement (DTAA) provides for a lower rate of tax or 

narrower scope of Royalties/ FTS such beneficial rate/ definition of Royalties/ FTS will 

accordingly be available. 

iv. Where the total income of an eligible assessee includes any income by way of royalty in 

respect of a patent developed and registered in India, then such royalty in respect of the patent 

shall be taxable at the rate of ten per cent (plus applicable surcharge and cess) on the gross 

amount of royalty. 

 

Interest 

 

Interest paid to a non-resident on a foreign currency borrowing or debt generally is subject to a 20 

percent withholding tax, plus the applicable surcharge and cess.  This rate only applies to interest on 

foreign currency loans.  Any other interest is subject to tax at normal rates applicable to foreign 

corporations. 

 

However, payment by way of interest made by a domestic corporation to a non-resident or a foreign 

corporation in respect of monies borrowed in foreign currency under a loan agreement or by the issue 

of a long-term bond (including long-term infrastructure bond) before 1 July 2017, as approved by the 

GoI, subject to compliance with certain conditions, attracts withholding tax of only 5% (plus applicable 

surcharge and cess). 

 

Dividend income 

 

Dividend income distributed by domestic corporations (on which DDT has been paid by the company 

distributing the dividend) is exempt from tax in the hands of the foreign companies. 

 

6.4.3. Double Tax Avoidance Agreement 

 

India has a comprehensive tax treaty network in force with over 80 countries.  The provisions of the IT 

Act authorize the Government of India to enter into DTAA, with the Government of any other country 

for granting tax relief or, as the case may be, for avoidance of double taxation.  The treaties generally 

provide for relief from double taxation on all types of income, limit the taxation of non-resident 

companies and protect the non-resident companies from discriminatory taxation in the country in 

which they are non-resident. 
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The IT Act provides an option to taxpayer to claim the benefit under the provisions of such DTAA if it 

is more beneficial.  In order to avail benefits of a DTAA, a non-resident is required to furnish a copy of 

the tax residency certificate issued by revenue authorities of the country of residence, and also furnish 

other prescribed documents/information prescribed. 

 

6.5. Appeal Mechanism 
 

The following is the appellate route that a taxpayer can adopt: 

 

6.5.1. Conventional route 

 

 Appeal to Commissioner of Income Tax (Appeals) [“CIT(A)”] 

 

A taxpayer can file an appeal within 30 days, and on payment of prescribed fees with CIT(A) against 

any order in the tax assessment by a lower authority. 

 

 Filing of objection before the Dispute Resolution Panel (“DRP”) 

 

As an alternative to the CIT(A) appeal route, an eligible taxpayer (foreign company or person who 

faces an adjustment on account of transfer pricing assessment) can file objection within the 

prescribed time with the DRP against the draft order passed by the lower authority in tax assessment.  

The DRP issues direction and the tax authority is duty bound to pass the final order in confirmation 

with the direction of the DRP. 

 

 Appeal to Income Tax Appellate Tribunal (“ITAT”) 

 

If a taxpayer or the revenue department feels aggrieved about an order passed by the CIT(A) or DRP, 

an appeal can be preferred by the aggrieved taxpayer within 60 days, and on payment of prescribed 

fees with the ITAT on any question of fact or law, or both.  ITAT is the final fact finding authority. 

 

 Appeal to the High Court (“HC”) 

 

If a taxpayer or the revenue department feels aggrieved about an order passed by ITAT, an appeal 

may be preferred to the HC provided the appeal involves a substantial question of law.  The appeal 

must be filled within 120 days, along with the payment of necessary fees. 

 

 Appeal to the Supreme Court (“SC”) 

 

This is the final appellate authority under the IT Act.  Where either taxpayer or the revenue 

department feels aggrieved by the order of HC, an appeal can be filled with the SC, on any question 

of law. 
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6.5.2. Authority for Advance Ruling 

 

In order to provide certainty to a non-resident assessee and the eligible resident (who is entering into 

or has entered into a transaction with a non-resident) for determining their tax liability in India upfront, 

to plan their income tax affairs well in advance, and to avoid lengthy and expensive litigation, a 

scheme of advance rulings was introduced under the IT Act.  

 

As per the scheme, a ruling can be obtained by the applicant (non-resident or eligible resident) with 

respect to any question of law or fact in relation to the tax liability of the non-resident arising out of a 

transaction undertaken or proposed to be undertaken. 

 

Under the scheme, the power to issue advance rulings, which are binding on tax authorities as well as 

the applicant, has been entrusted to an independent adjudicatory body.  Advance ruling relates to 

written opinion by an authority, which is empowered to render it with regard to the tax consequences 

of a transaction or proposed transaction.  The question raised in the application should not be already 

pending before any income tax authority or ITAT, or involve determination of FMV of any property or 

relate to a transaction that is prima facie designed for avoidance of income tax. 

 

Additionally, a resident applicant can also approach AAR for determining his tax liability arising out of 

one or more transactions valuing Rs 1 Billion or more undertaken or proposed to be undertaken.  

Similarly, public sector companies as defined under the provisions of IT Act can also approach AAR. 

 

Any advance ruling is binding on the applicant who has sought it, the transaction in relation to which 

ruling had been sought and the principal commissioner or the commissioner and the income tax 

authorities subordinate to such commissioner in respect to the applicant and the said transaction.  

The ruling pronounced by the AAR is not binding on the other appellate or Court. 

 

6.6. Anti–Avoidance Rules 
 

6.6.1. Transfer Pricing 

 

As an anti-avoidance measure, India introduced comprehensive Transfer Pricing Regulations (“TPR”) 

into its tax laws by the Finance Act 2001.  India’s transfer pricing regulations are broadly based on the 

OECD guidelines, with some noteworthy differences (and more stringent penalties).   

 

Under TPRs, any international transaction between two or more associated enterprises (“AEs”) 

(including PEs) must be conducted at an arm’s length price (“ALP”).  For the computation of ALP, 

TPRs require application of the most appropriate of the following methods: 

 

 Comparable Uncontrolled price (“CUP”) 

 Resale price method (“RPM”) 

 Cost plus method (“CPM”) 



K R Girish & Associates 
Chartered Accountants 

 

52 

Doing Business in India – 2016 
- Decoding the regulations 

 Profit split method (“PSM”) 

 Transactional net margin method (“TNMM”) 

 Residual/other method that takes into account the price for similar uncontrolled transaction 

considering all relevant facts 

 

There is no hierarchy of methods mandated by the TPRs.  The most appropriate method for a 

particular transaction will need to be determined according to the nature and class of that transaction 

or associated persons, and dependent on functions performed by such persons, as well as other 

relevant factors. 

 

International transaction 

 

TPRs defines international transactions as a transaction between two or more AEs, either or both of 

whom are non-resident and have a bearing on the profits, income, losses or assets of such 

enterprises.  International Transaction has been defined to include:- 

 

 Sale, purchase, transfer, lease or use of tangible or intangible property; 

 Transactions of business re-structuring or re-organisations; 

 Provision of services; 

 Cost-sharing arrangements;  

 Various modes of capital (debt) financing,  

 Guarantees; or 

 Any other transaction having a bearing on the profits, income, losses or assets of such 

enterprises. 

 

Specified domestic transactions 

 

Certain Specified Domestic Transactions (“SDTs”) where the aggregate of such transactions exceeds 

INR 200 million are within the ambit of TPRs.  The transactions covered under such provisions 

include: 

 

 Any expenditure incurred in favour of any domestic related party 

 Any deductions claimed while computing taxable income that have related party transactions 

 Transactions with related domestic companies or units eligible for tax holiday 

 

Associated Enterprise 

 

The basic definition of the term “associated enterprise” is similar to that of the OECD model and is 

based on the generally accepted criterion of participation in control, management or capital.  However 

its scope is extended by including situations such as complete dependence on intellectual property, 

substantial participation in debt, extensive sourcing of raw material by one enterprise from other 

enterprise, common control by any individual etc. 
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Use of Multiple year data 

 

Current year data - The Rules prescribe use of data for the Current year i.e. the year in which 

taxpayer has undertaken the international transactions or specified domestic transactions as the case 

may be, for the purpose of comparability analysis. 

 

Use of Prior year data - Alternatively, comparable data of a preceding financial year can be used only 

where the transfer pricing method applied are RPM, CPLM or TNMM.  

 

As a threshold condition, data for preceding financial year will need to be used only if current year 

data is not available to the taxpayer as on the date of filing of return of income. 

 

Use of Range concept 

 

Range concept being a statistical tool enhances the reliability of analysis undertaken for computation 

of ALP.  Range concept applies to CUP, RPM, CPM and TNMM methods.  A minimum of 6 entities 

are required to be selected as comparable entities of the tested party, based on the similarity of their 

FAR analysis with the tested party.  Arm’s length range has been defined as the 35th percentile to 

65th percentile of the dataset organized in an ascending order.   

 

If the transfer price falls within the arm’s length range as defined it will be construed to be at arm’s 

length.  If price charged or earned by the tax payer is outside the range as defined, the median of the 

range will be treated as the ALP and the transfer pricing adjustment will be made accordingly.  The 

arithmetic mean of prices along with the permitted variation of 3 percent would continue to apply in 

the case of PSM and Rule 10AB Method. 

 

Advance Pricing Agreement 

 

APA is an arrangement between the taxpayer and Revenue, covering future transactions with a view 

to agree upfront on the transfer pricing approach and thereby mitigating tax litigation at a later point of 

time. 

 

CBDT has been empowered to enter into APA with any taxpayer undertaking international 

transactions to determine the ALP or specify the manner in which ALP shall be determined.  The APA 

so entered shall be binding on the taxpayer and the tax authorities with respect to the transaction 

covered under the agreement. APA shall be valid for a period not exceeding 5 years. 

 

The APA rollback provisions were introduced with effect from October 1, 2014 and apply to APA s 

signed or applied post that date.  Roll back is available for four years prior to the APA period (i.e. the 

regular APA). The pre requisite for availing roll back provision is that the international transaction for 

the roll back period is the same international transaction to which the regular APA applies. Further the 

roll-back provisions shall not be applicable to cases where the said international transaction has been 

a subject matter of an appeal and the Income-tax Appellate Tribunal has passed an order disposing of 
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such appeal before signing of the agreement.  Roll back is also not applicable if the application of the 

roll back has the effect of reducing the total income or increasing the loss, as the case may be, of the 

Applicant as declared in the return of income of the said year. 

 

Safe harbour Rules 

 

The Safe Harbour Rules were issued by the CBDT on September 18, 2013.  The rules refer to the 

circumstances in which the Indian tax authorities would accept the ALP as declared by the taxpayer 

subject to furnishing the prescribed Income tax form and complying with the minimum documentation 

requirements specified as per the said rules. The intent behind the introduction of these rules is to 

reduce transfer pricing disputes. 

 

 

6.6.2. General Anti Avoidance Rule (GAAR) 

 

India currently does not have a GAAR.  Implementation of GAAR is now deferred to 1 April 2017 and 

will be aligned with OECD BEPS recommendations.  The GAAR will empower the tax authorities to 

declare an arrangement as an impermissible avoidance arrangement if it was entered into with the 

main purpose of obtaining tax benefits.  Rules are expected to be amended to provide that 

investments made up to 31 March 2017 will be protected from GAAR. 

 

6.7. Income Tax (Individuals) 
 

Overview 

 

In India, taxation of individual irrespective of citizenship depends on the residential status of the 

individual in the relevant tax year.  Residential status of individual depends on his/ her physical stay in 

India for the relevant tax year.  There is no distinct tax regime for foreign nationals working in India.  

Taxation of an individual residing in India depends on his/ her residential status for the relevant tax 

year, which in turn depends on the number of days he/ she was physically present in the country.  

India follows a fixed tax year - from 01 April of any year to 31 March of the succeeding year. 

 

6.7.1. Liability for income tax 

 

Liability for income tax is governed by the residential status of individuals during the tax year.  As per 

the Indian Tax law, any individual is considered to be a tax resident of India if either of the following 

conditions is satisfied: 

a) If he/ she is present in India for a period of 182 days or more in the relevant tax year; or 

b) If he/ she is present in India for 60 days or more during the relevant tax year, and for 365 days 

or more in the preceding four financial years. 

 

However, condition mentioned under (b) is not applicable in the case of an Indian citizen leaving India 

during the year for either of the following reason: 
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 as a member of the crew of an Indian ship; or 

 for employment outside India. 

 

In case an individual does not satisfies either of the conditions, he/ she will then qualify as a non-

resident (NR) for that given tax year.  A resident individual is treated as resident but not ordinarily 

resident (RNOR) who: 

 has been NR in India in nine out of the 10 tax years preceding the relevant tax year; or 

 is physically present in India for 729 days or less during the seven tax year preceding the 

relevant tax year. 

 

In case an individual does not qualify either of the condition as above, such individual will qualify as 

resident and ordinarily resident (“ROR”) for that tax year. 

 

The physical stay for the tax year is aggregate of stay of an Individual during the tax year including 

the day of arrival in India and departure from India.  In case of an individual qualifies as a tax resident 

of both India and his/ her home country, in such cases tie-breaker test of the relevant Double Tax 

Avoidance Agreement (“DTAA”) with India will apply, if any to determine the tax residential status of 

such an individual. 

 

6.7.2. Scope of Taxation 

 

As per the Indian tax law, following is the scope of taxation for each category of residential status of 

an individual: 

 NR and RNOR: Any income received in India or arising/ accrued from India in the relevant tax 

year is liable to tax in India subject to any benefit available as per relevant double tax 

avoidance treaty. 

 

 ROR: The worldwide income of such individual is liable to tax in India for the relevant tax year. 

 

6.7.3. Tax Rates for Individuals 

 

The following tax rates will apply to resident and non-resident individual taxpayers for the year ending 

31 March 2017. 

 

Taxable Income (In INR) Income Tax 

0 < 250,000 0% 

250,001 < 500,000 10% on (Taxable Income – 250,000) 

500,001 < 1,000,000 INR 25,000 + 20% on (Taxable Income – 500,000) 

> 1,000,001 INR 125,000+30% on (Taxable Income – 1,000,000) 
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Resident senior citizens aged 60 years or more earning an income up to Rs 300,000 do not have to 

pay any income tax.  For senior citizens aged 80 years and above, the basic exemption limit is 

Rs 500,000.  

 

Rebate 

 

A resident individual (whose net income does not exceed Rs 500,000) can avail a rebate of 100 

percent of income tax or Rs 5,000, whichever is less.  It is deductible from income-tax before 

calculating education cess. 

 

Surcharge and cess 

 

A surcharge of 15% of tax will be levied where the total income of an individual exceeds Rs 10 million. 

In addition to these conditions, an education cess at the rate of 3% of the tax and surcharge (if 

applicable) will be levied so as to determine the final tax liability. 

 

6.7.4. Taxable income 

 

An individual’s income is categorized into different heads of income: 

 

 Employment income; 

 Income from house property; 

 Business or profession income; 

 Capital gain; 

 Income from other source 

 

Non-residents are liable to tax on income accrues or arise or received in India, including the following: 

Interest, royalties and fees for technical services paid by an Indian resident subject to certain 

exemptions; salaries paid for services rendered in India, or income is accrued or first received in India 

or is deemed to have accrued in India (subject to certain exception). 

 

Employment Income  

 

Salary income related to services rendered in India is deemed to accrue or arise in India, regardless 

of where it is received, the residential status of the recipient or period of service in India. 

 

Taxable compensation includes salary, wages, allowances (such as reimbursement for personal 

expenses like housing, transportation, and education payments), and other cash compensation for 

services rendered in India, regardless of whether salary is received in India or whether the employer 

is outside India.  Taxable compensation also includes income tax paid by the employer on behalf of 

the employee and certain perquisites such as a car, driver, interest free loan, food club membership 

etc. provided by the employer. 
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Any reimbursement by the employer actually incurred wholly, necessarily and exclusively for the 

purpose of official duties is exempt.  

 

Any remuneration received by foreign citizen as an employee of a foreign enterprise for services 

rendered by him in India is exempt, provided the following conditions are satisfies: 

 

 the foreign enterprise is not engaged in any trade or business in India; 

 his stay in India does not exceed in the aggregate a period of 90 days in such previous year; 

and 

 such remuneration is not liable to be deducted from the income of the employer chargeable 

under the Income-tax Act 

 

House rent allowances and certain other allowances are exempt subject to specific limits and 

conditions. Payment for encashment of earned leave at the time of retirement is exempt subject to 

conditions and limits.  

Medical expenditures or reimbursements are exempt, subject to certain conditions and up to 

Rs 15,000 per year.  Transport allowance provided to an employee is exempted up to Rs 1,600 per 

month from FY16 onwards. 

Housing benefits provided by an employer are generally taxed at 15% of the salary or the actual rent 

paid for the accommodation, whichever is less.  Hotel accommodation is taxable at 24% of the salary 

or the actual amount paid, whichever is less. 

 

Taxation of Equity share options (ESOPs) 

 

The value of any specified security, or sweat equity shares allotted or transferred directly or indirectly 

by the employer or the former employer, free of cost or at a concessional rate, will be taxable in the 

hands of employee as employment income.  The tax will be payable on the difference between the 

FMV of securities on the date of exercise and the amount recovered from the employee.  Specific 

rules are prescribed for determination of FMV. 

 

Income from house property 

 

Taxability of income from house property in the case of company and individual is the same.  For 

taxability of income from house property kindly refer to the “Determination of Taxable Income 

(Corporate)” part. 

 

Business or profession income 

 

The general principles of taxation in respect of business income in the case of individuals are similar 

to those of a company.  For taxability of income from Business or profession kindly refer to the 

“Determination of Taxable Income (Corporate)” part. 

 

Capital Gain 
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The provisions in respect of taxability of capital gains in the case of individuals are similar to those in 

respect of companies, as discussed in “Determination of Taxable Income (Corporate)” part. 

 

However, individuals and HUFs are eligible for exemption from capital gains on sale of residential 

house property, agricultural land and other long term assets, subject to satisfaction of conditions.   

 

Income from other source 

 

The provisions in respect of taxability of income from other sources in the case of individuals are 

similar to those of a corporation, as discussed in “Determination of Taxable Income (Corporate)” part. 

 

However, a receipt by an individual or HUF of any sum of money (in excess or INR 50,000) or any 

property (including immovable property) without consideration or inadequate consideration, will be 

taxable in the hands of the recipient. The taxable value will be determined based on the rules 

prescribed. 

This provision is not applicable where the sum of money or property is received from a relative, on the 

occasion of the individual’s marriage, under a will or inheritance, in contemplation of the death of the 

payer or donor, or from a local authority, approved fund or trust. 

 

6.7.5. Withholding Tax 

 

Every employee in India receiving salary above than threshold limit is mandatorily required to apply to 

the tax department in the prescribed form for allotment of Permanent Account Number (PAN). The 

employer is required to withhold tax on the salary of the employee at applicable rates and remit to the 

tax department’s account within a specified time limit. 

 

6.7.6. Income Tax Return filing 

 

At the end of each financial or tax year, a tax return has to be filed with the income tax authorities in 

the prescribed format.  Each taxpayer must file a return; the concept of joint filing does not exist in 

India. 

 

An individual that is required to have his/her accounts audited must file a return by 30 September 

immediately following the end of the fiscal year.  An individual that is required to submit a transfer 

pricing accountant’s report must file a return by 30 November immediately following the end of the 

fiscal year.  All other individuals must file a return by 31 July immediately following the end of the 

fiscal year. 

 

6.8. The Direct Tax Dispute Resolution Scheme 2016 
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In order to reduce the huge backlog of cases and to enable the Government to realise its dues 

expeditiously, Finance Bill 2016 proposed to bring the Direct Tax Dispute Resolution Scheme, 2016 in 

relation to tax arrears and specified tax.  

 

The scheme covers two scenarios of tax disputes: 

 

 Where the tax dispute is related to normal ‘tax arrears’ i.e. where an appeal is pending before 

the Commissioner of Income Tax (Appeals) as on February 29, 2016 with respect to tax 

arrears. 

 Where the tax dispute is for ‘specified tax’ i.e. where liability arose due to retrospective tax 

amendments and a dispute in respect of such tax is pending as on February 29, 2016. 

 

The taxpayer can avail the benefits under the said scheme by filing a declaration during the specified 

period (starting from June 1, 2016) with the designated authority.  If the declaration is filed in 

accordance with the scheme, the amount payable would be as under: 

 

 For tax disputed in appeal pending before Commissioner (Appeals): 

 

 In case of assessment order - the tax and interest up to date of assessment.  If the disputed 

tax exceeds INR 1 million, 25 percent of the minimum penalty would also be required to be 

paid. 

 In case of penalty order – 25 percent of the penalty along with the tax and interest up to date 

of assessment. 

 

 For disputes on account of retrospective amendments - amount of tax. 

 

In cases where an appeal is pending with the Commissioner (Appeals), on filing the declaration, the 

appeal shall be deemed to be withdrawn.  In other cases, the taxpayer would have to withdraw the 

appeal and / or the claims for arbitration / conciliation etc and furnish the proof of such withdrawal 

along with the declaration in addition to an undertaking not to pursue any remedy in respect of the 

dispute 

 

The designated authority shall grant certain immunities from prosecution, penalties and interest 

subject to the fulfilment of prescribed conditions.  The scheme is designed to inter alia cover disputed 

matters on account of the amendment relating to ‘indirect transfer’ on account of transfer of shares of 

a foreign company. 

 

6.9. Income Computation and Disclosure Standards 
 

Income Computation and Disclosure Standard (“ICDS”) will be applicable for the computation of 

income chargeable under the head ‘profit and gains of business or profession’ or ‘income from other 

sources’ and are effective from the assessment year 2016-17.  ICDSs are expected to fill up some 
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gaps that existed in the current taxation set up by bringing consistency and clarity in computation of 

taxable income and providing stability in tax treatment of various items.   

 

Considering that the ICDS are different from the accounting standards used in the preparation of 

financial statements, assessees will need to evaluate the extent of adjustments required in all areas 

covered by the ICDS.  These areas include revenue recognition (including construction contracts), 

valuation of inventory, borrowing costs, treatment of foreign exchange differences, cost of tangible 

assets and others.  

 

6.9.1. ICDS - Brief highlights 

 

 

6.9.2. Salient features of ICDS are as follows: 

 

ICDS Salient features 

ICDS-I Accounting 

Policies 

 To represent a true and fair view of the state of affairs and income of 

the business, profession or vocation, the treatment and presentation of 

transactions and events shall be governed by their substance and not 

merely by the legal form 

 There is a specific provision that marked to market loss or an expected 

loss shall not be recognized unless the recognition of such loss is in 

accordance with the provisions of any other ICDS 

 Changes in accounting policy will not be done unless for a reasonable 

cause 

ICDS-II Valuation of 

inventories 

 Valuation of inventory to be lower of cost or net realizable value 

 In case of dissolution of partnership firm or Associate of body or body of 

individuals regardless of the business being discontinued or not, the 

Non-compliance of ICDS may result into best judgement assessment and exposure to 
penalties 

For computation of income under "business and profession" and "other sources" & not for 
the purpose of maintenance of books of accounts 

Applicable to all persons following mercantile system from FY 2015-16 

10 ICDS notified on 31 March 2015 

Powers granted to CG under section 145(2) of the IT Act to notify ICDS 
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ICDS Salient features 

inventory on the date of dissolution shall be valued at net realizable 

value 

 The method of valuation of inventories once adopted by a person in any 

previous year shall not be changed without reasonable cause 

ICDS- III Construction 

contract 

 Contract revenue shall be recognized when there is a reasonable 

certainty of its ultimate collection 

 ICDS has mandated the use of percentage completion method for the 

recognition of revenue from rendering services or construction 

contracts 

ICDS- IV Revenue 

recognition 

 Revenue shall be recognized when there is reasonable certainty of its 

ultimate collection 

 Revenue from service transaction shall be recognized by the 

percentage completion method 

 Interest shall accrue on time basis determined by the amount 

outstanding and the rate applicable.  

 Royalties are accrued in accordance with the agreement unless the 

substance of the transaction requires some other rational basis 

 Dividends shall be recognized in accordance with the provisions of the 

Act. 

ICDS- V Tangible fixed 

assets 

 It applies only to tangible fixed assets 

 Depreciation and income arising on transfer of tangible fixed asset shall 

be computed in accordance with the provisions of the Act 

 The discrepancies arising under this ICDS are not much in contrary to 

the AS. 

ICDS- VI Effects of 

change in foreign 

exchange rates 

 In respect of monetary items, exchange differences arising on the date 

of settlement or closing rate shall be recognized as income or expense 

in that previous year 

 ICDS reiterates the fact that capitalization of exchange differences 

relating to fixed assets shall be in accordance with Section 43A and 

other similar provisions of the IT Act 

 Also, the exchange differences on translation of non-integral foreign 

operations to be recognized as an income or expense unlike creating 

foreign currency translation reserve 

ICDS- VII Government 

grants 

 Recognition of grants cannot be postponed beyond the date of actual 

receipt 

 Government grants should not be recognized until there is reasonable 

assurance that the person shall comply with the conditions attached to 

them, and grants shall be received 

 ICDS does not permit capital approach for recording of government 

grants 

 Accounting of all government grant are either to be reduced from cost 
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ICDS Salient features 

of assets or recognized as income either immediately or over a period 

of time, as per its nature. 

ICDS- VIII Securities  This standard deals with securities held as stock-in-trade and are 

supposed to be valued subsequently at the lower of cost initially 

recognized or net realizable value 

 ICDS has made it mandatory to value securities category wise where 

increase in valuation of certain securities in a particular category would 

set off the fall due to lower net realizable value of some securities 

ICDS- IX Borrowing costs  According to ICDS, borrowing costs needs to be capitalized even if an 

asset does not take substantial period of time to construct 

 In case of specific borrowing, capitalization commences from the date 

of borrowing whereas in case of general borrowing, from the utilization 

of funds 

 In the case of tangible and intangible assets (other than inventory), 

capitalization of borrowing cost shall cease when the asset is first put to 

use.  In the case of inventory, capitalization of borrowing cost shall 

cease when substantially all the activities necessary to prepare such 

inventory for its intended sale are complete 

ICDS- X Contingent 

assets 

 A person shall not recognize contingent liability and contingent asset 

 Contingent Asset however, requires recognition when inflow of 

economic benefits is reasonably certain 

 A provision needs to be recognized when there is a present obligation 

as a result of past event, outflow of resources embodying economic 

benefits is reasonably certain and where a reliable estimate of the 

amount of obligation can be made 

 

6.10. India Mauritius DTAA amendments  
 

The Indian Government on 10 May 2016 entered into a Protocol with the Mauritius government to 

amend the India-Mauritius DTAA (Mauritius DTAA) which was entered in 1983.  The amendments, 

besides addressing the long standing dispute arising from taxation of capital gains on sale of shares 

of Indian companies by Mauritius residents, introduces several other amendments on subject matters 

ranging from service permanent establishment, taxation of interest, Fees for Technical Services, 

Exchange of Information etc..  Key features of the amendment in the DTAA and their impact going 

forward are discussed in the following paragraphs. 

 

6.10.1. Expansion of definition of Permanent Establishment (“PE”) 

 

The amendment provides that furnishing of services through employees or other personnel would 

also constitute a PE in the source state of the enterprise rendering services, where activities of that 
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nature continue (for the same or connected project) for a period or periods aggregating more than 90 

days within any 12-month period.  This is commonly referred to as ‘service PE’ clause.   
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6.10.2. Interest income 

 

A tabular representation of the relevant changes is given below: 

 

Existing provisions Amended provisions 

Interest arising in contracting state and paid to 

a resident of other contracting state resident 

could be taxed in the contracting state, 

according to its domestic tax law without any 

ceiling on the tax rate. 

Interest arising in contracting state and paid to a 

resident of other contracting state can be taxed in 

contracting state, according to its domestic tax 

law.  However, in case the beneficial owner of 

such interest is a resident of other contracting 

state, the tax rate of contracting state shall not 

exceed 7.5 percent of gross amount of interest. 

Interest arising in contracting state shall be 

exempt from tax in that state provided it is 

derived and beneficially owned by any bank 

which is a resident of other contracting state 

and carrying on a bona fide banking business  

Exemption available to a resident bank of other 

contracting state shall not be available in respect 

of debt-claims arising after March 31, 2017. 

Therefore, interest income of a resident bank of 

other contracting state in respect of deb claim 

existing after March 31, 2017, may be taxed in the 

contracting state, subject to maximum tax rate of 

7.5 percent. 

 

Earlier Mauritius was not a preferred jurisdiction for making loans or debt investment as compared to 

other countries, except to the extent of loans from a Mauritius resident bank.  The change in the tax 

rate to 7.5 percent on interest income should provide Mauritius a competitive edge over other 

countries. 

 

6.10.3. Insertion of specific article on Fees for Technical Services (“FTS”) 

 

While the Mauritius Tax Treaty contains a specific Article 12 which deals with taxability of royalties, 

unlike many other India’s tax treaties it does not deal with taxability of FTS.  Salient features of new 

Article 12A of the Mauritius tax treaty are as follows: 

 

 Right to tax FTS has been granted to both residence and source states. 

 In case FTS is paid to the beneficial owner in the residence state, rate of tax in source state 

shall not exceed 10 per cent of the gross amount of FTS. 

 FTS has been defined widely as consideration paid for managerial or technical or consultancy 

services, including the provision of services of technical or other personnel. 
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6.10.4. Introducing source based taxation of capital gain 

 

As per the protocol, in the context of capital gains arising on sale of shares of an Indian company by a 

Mauritius resident shall be taxable in India as against the earlier position of taxability in Mauritius.  

The amendments in the Article 13 of DTAA will phase out the capital gain tax exemption as under –  

 

Particulars Tax implications in India under DTAA 

Capital gain arising to a Mauritian resident on 

transfer of an Indian company’s share acquired 

prior to April 1, 2017 

Capital gain exemptions will continue for shares, 

irrespective of their date of transfer 

Capital gain arising to a Mauritian resident on 

transfer of an Indian company’s share acquired on 

or after April 1, 2017 and sold before April 1, 2019 

(Transition period) 

The tax rate on any such gain shall not exceed 

50 percent of the domestic tax rate in India.  

However such benefit has been made subject to 

a Limitation of Benefit (“LOB”)* clause. 

Capital gain arising to a Mauritian resident on 

transfer of an Indian company’s share acquired on 

or after April 1, 2017 and sold after March 31, 2019 

Taxable in India at full domestic tax rate 

 

*Insertion of LOB clause 

Such a lower tax rate would be available to Mauritian tax residents only on satisfaction of twin 

conditions of  

 If the affairs are not arranged with the primary purpose to take advantage of lower tax or  

 The Mauritius Company is not a shell of a conduit. 

 

A Mauritius company shall not be deemed to be a shell/conduit company if: 

 it is listed on a recognized stock exchange; or 

 its expenditure on operations in Mauritius is equal to or more than Mauritian Rupees1.5 million 

or Indian INR 2.7 million in the immediately preceding period of 12 months from the date the 

gains arise. 

 

6.10.5. Impact on India-Singapore DTAA 

 

The India Singapore DTAA provides that capital gains arising to a Singapore resident on sale of 

Indian company shares shall not be taxed in India so long as the Mauritius DTAA continues to provide 

the benefit of residency based taxation. 

 

Based on the Protocol, the India-Singapore treaty should be affected to the extent that it provides that 

capital gains may be taxed only in the country of residence, since the relevant provisions have been 

linked to the continuation of the corresponding provisions of the India Mauritius treaty.  However, 

unlike the Mauritius DTAA, the absence of the grandfathering provision in the Singapore DTAA has 
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lead to uncertainty regarding taxability of shares acquired before April 1, 2017 by Singapore resident 

and may lead to litigation. 

 

In this respect, it is pertinent to note that a senior official of the Government of India has stated that 

the Government is in the course of renegotiating the treaty with Singapore to bring it on par with the 

India-Mauritius treaty. 

 

6.10.6. Introduction of source rule for taxation of other income 

 

The existing treaty provides that other income not dealt with in the earlier provisions of the Tax treaty 

and not effectively connected with PE shall be taxable in resident State.  The Protocol now enables 

taxation in source state of any ‘other income’ arising in the source state. 

 

6.10.7. Exchange of information 

 

The new protocol also provides for updating of the information exchange agreements in line with 

international standards on transparency.  The protocol provides that the exchange of information is 

not restricted by Articles 1 and 2, meaning thereby that India can insist on information in respect of 

persons who are not residents of Mauritius, as long as such information is in the possession of 

Mauritius, vice a versa.  Thus, it would be possible now to exchange information held by banks or 

financial institutions. 

 

6.10.8. Assistance in collection of taxes 

 

The Protocol inserts a new Article in the Tax Treaty to provide that both the countries shall lend 

assistance to each other in collection of revenue claims/taxes.  Both countries will be obliged to 

accept and collect revenue claims of the other and take measures for conservancy, subject to 

fulfilment of certain conditions 
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7. Equalisation Levy 
 

The introduction of Equalisation levy was one of the options considered and deliberated upon by the 

OECD in their Base Erosion and Profit Shifting (“BEPS”) Report.  The equalisation levy would apply at 

a rate of 6% on the gross consideration payable for a “specified service”.  Specified services includes 

online advertisement, any provision for digital advertising space or any other facility or service for the 

purpose of online advertisement and would include any other service as may be notified by Central 

Government. 

 

7.1. Applicability 
 

The levy will be applicable on the payments received by a non-resident service provider from an 

Indian resident or an Indian PE of a non-resident in respect of the specified service.  The levy would 

not be applicable to non-resident service providers having a PE in India, as they will be subject to 

regular PE-basis taxation.  The levy is currently applicable only on business to business transactions, 

if the aggregate value of consideration in a year exceeds INR 1 Lakh (approximately US$1,500). 

 

7.2. Compliance 
 

Every resident person and foreign company (having a PE in India) is required to withhold the 

equalization levy when making payment to a non-resident service provider.  The compliance 

procedure is similar to withholding tax provisions already prevalent in India.  While the compliance 

obligation is largely on Indian residents, the levy would be withheld when making payment to non-

resident service providers.  Service recipients are required to comply and also file an annual 

statement in respect of services received.  Delayed payment carries a fee of simple interest at 1% of 

the outstanding levy for every month or part thereof that payment is not made. 

 

7.3. Consequences of noncompliance by service recipient 
 

 Penalty for failure of payment: 

 Failure to deduct Equalization levy: The penalty is equal to the amount of the levy that the 

assesse failed to deduct (along with interest and the outstanding levy amount) 

 Delay in payment of Equalization levy: The penalty is equal to INR1,000 for each day the 

failure continues, but not to exceed the amount of the equalization levy that the assesse 

failed to pay (along with interest and the outstanding levy amount) 

 Disallowance of such expenditure in the hands of the payer (unless the defect is rectified) 
 

 Penalty for annual statement not filled within time prescribed: INR100 for each day the 

noncompliance continues 

 Prosecution: If a false statement has been filed, the person may be subject to imprisonment of 

a term of up to three years and a fine 
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7.4. Scope of levy – too wide? 
It may be noted that while currently the scope of equalization levy has been restricted to online 

advertisement services only, the Committee constituted by CBDT has recommended its applicability 

to wide categories of services including payments for online collection or processing of data, payment 

for online news, search, maps, payment for online software applications accessed or downloaded etc.  

If recommendations of the Committee are accepted and the scope of equalisation levy is expanded to 

include all these services, the impact of equalisation levy would be much more detrimental as 

compared to that envisaged under the current proposal.  Also, while the move is directed towards 

levying tax on foreign advertising companies, this would create additional burden on Indian payers as 

the levy is in the form of withholding and all compliances and filings are required to be undertaken by 

Indian payers. 
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8. Indirect taxes 
 

Overview 

 

In India, indirect taxes consist of various transaction taxes to be paid on manufacture, import, sale etc. 

Further the law is governed by the enactments and mostly by day to day notifications, circulars and 

orders of the Government.  

 

In India, supplies of goods and services are subject to Central and state indirect taxes. Taxes on the 

sale of goods and supply of services are dealt with by the Central Government.  While the State 

Governments are empowered to tax the sale of goods within their state, the Central Government has 

the authority to tax inter-state sales of goods and the supply of services.  The Central Government 

levies taxes / duties such as customs duty, excise duty, service tax and central sales tax, and the 

state governments levy taxes such as value added tax, entry tax, octroi, etc. 

 

Going forward, to avoid the cascading effect of different types of duties and also to avoid the specific 

problem of non-availability of input credit for one type of tax against another, the Government intends 

to create one single tax structure which shall be called as the Goods and Service Taxes (GST).  If 

GST implementation goes ahead, it will be a significant development given the size of the Indian 

economy. A brief synopsis of GST is discussed separately in this note.  

 

8.1. Customs duty 
 

Customs duty is a levy by the Central Government on import and export of goods.  Various duties 

under Customs can be levied on almost all imports whereas only few goods are subject to export 

duty.  The classification under Customs Tariff Act, 1975 determines the rate of customs duty 

applicable to a product.  

 

The different types of duties under Customs Law are: 

 

a. Basic Customs Duty 

 

Goods imported into India are chargeable to basic customs duty (BCD) under Customs Act, 1962.  

The rates of BCD are indicated in I Schedule (for Imports) of Customs Tariff Act, 1975. Education 

cess at 2 percent and secondary & higher education cess at 1 percent are applicable extra.  

Generally, BCD is levied at standard rate of 10 percent.  To avail the benefit of preferential rate of 

duty on imported goods, specific claim for preferential rate must be made by the importer, the import 

must be from preferential area as notified by the Central Government and the goods should be 

produced/manufactured in such preferential area. 
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b. Additional Duty of Customs or Countervailing Duty (CVD) 

 

Any article imported into India is liable to duty (in addition to BCD) equal to excise duty for the time 

being leviable on a like article if produced/manufactured (or could be or capable of being 

produced/manufactured) in India.  If goods manufactured in India are exempt from excise duty, then 

there is no CVD.  CVD can be imposed even if there is exemption from BCD.  No CVD on Anti-

dumping duty, Safeguard duty, Protective duty or countervailing duty on subsidized articles i.e., 

articles which are imported by getting subsidies from other country. 

 

c. Special Additional Customs Duty (Special CVD) 

 

Imported goods in addition to BCD & CVD shall also be liable to Special CVD at the rate notified by 

Central Government (CG).  Special CVD is fully exempt in respect of the imported goods viz., Goods 

packed for retail sales covered under Standards of Weight & Measurement Act (Legal Metrology Act, 

2009), Articles of apparel excluding parts of made-up clothing accessories, Telephones for cellular 

networks, Wrist watches & pocket watches.  A manufacturer is eligible to claim cenvat credit on 

Special CVD paid.  A dealer is allowed refund of Special CVD provided such dealer is liable for VAT.  

A service provider is not eligible to avail cenvat credit of Special CVD. 

 

d. Protective Duty and Safeguard Duty 

 

Protective duty is levied by the CG upon recommendation made by the Tariff Committee and upon 

CG being satisfied that it is necessary to provide protection to any industry established in India.  At 

present, this duty is not in force.  Safeguard duty is imposed for protecting the interests of any 

domestic industry in India and it is product specific.  CG can impose provisional safeguard duty, 

pending final determination up to 200 days.  Effective from 6th August 2014, if imported goods are 

cleared in Domestic Tariff Area (“DTA”) then safeguard duty is payable. 

 

e. Anti-dumping Duty 

 

Anti-dumping Duty is a country specific duty imposed on imports of a particular country.  Dumping 

comes into existence when a product is exported from one country to another at a price which is less 

than its normal value prevailing in the exporting country.  The difference between the normal value 

and the export price is the dumping margin based on which anti-dumping duty is imposed. No CVD, 

EC & SHEC are applicable. 

 

8.2. Service Tax 
 

Service tax is a consumption-based tax.  This tax came into effect in 1994 and presently all services 

except those specified in the negative list of services by the Government are now liable for service 

tax. This Tax is payable by the provider of Service and in some cases, by the recipient of service to 

the Government of India.  
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The introduction of Point of Taxation Rules, 2011, Place of Provision of Services Rules, 2012 and 

taxable or non-taxable territory under the negative list based service taxation regime has simplified 

the process of determination of time and place of rendering and completion of service. 

 

The existing rate of service tax is 14%. No EC and SHEC will be charged on service tax, effectively 

making the service tax rate as 14%.  Further it will be increased with Swacchh Bharat Cess (SBC) 

and Krishi Kalyan along with basic service tax on the value of the services, effectively making the 

service tax rate as 15 percent (14 + 0.5 + 0.5). 

 

Every Service Provider is now required to apply for Service Tax Registration if the Value of Services 

provided by him during a Financial Year is more than INR 9 Lakhs, but the tax would be payable only 

when the Value of Services provided is more than INR 10 Lakhs.  All service providers in India, 

except those in the state of Jammu and Kashmir, are required to pay this tax in India. 

 

Registration under service tax for the service provider and service receiver is carried out online 

through a simplified process.  Service providers or receivers rendering services from multiple 

locations within India have been given an option to take either a centralised registration for all 

locations, or to opt for separate registration for different locations.  Similar to excise duty, service tax 

is also a pure value added tax. Since service tax and excise duty are federal levies, cross-input tax 

credit is also allowed.  The scheme of input tax credit under service tax has been integrated under 

CENVAT credit rules and the benefits available to manufacturers have also been extended to the 

service provider. 

 

Export of services outside India is not liable to services tax.  However, a refund of credit of excise duty 

on inputs and capital goods, and for tax on input services, is available to exporters. 

 

8.3. Excise Duty 
 

In India, Central Government is empowered to levy excise duty on manufacture or production.  

However, actual sale is not necessary.  Ownership of inputs or final products is irrelevant for purpose 

of liability of excise duty.  Excise Duty liability is generally on manufacturer, but in some cases, duty is 

collected from others like a job worker in case of job work, even if he is not owner of manufactured 

goods. 

 

Currently, the standard basic excise duty rate is 12.50 percent (subsuming education and higher 

secondary cess).  Rate of duty is determined based on Classification of goods. 

 

Duty can be payable on basis of specific duty (based on weight, length, volume etc.), MRP based 

duty, compounded levy, tariff value, production capacity or on ad valorem basis.  

 In case of MRP based duty, duty is payable on the basis of MRP printed on the package, after 

allowing abatement at specified rates.   
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 Where MRP provisions cannot be applied, valuation will be on basis of ‘value’ i.e. Assessable 

Value.  When duty is payable on ad valorem basis, it is payable on assessable value.  

‘Transaction Value’ is taken as Assessable Value only if goods are sold at the time and place of 

removal, buyer is unrelated and price is sole consideration.  If transaction value is not 

acceptable, valuation is required to be done as per Valuation Rules.  

 Compounded levy scheme provides for payment of duty on basis of production capacity.  It is 

an optional scheme. 

 Tariff value is fixed by Government from time to time.  This is a “Notional Value” for purpose of 

calculating the duty payable.  Once ‘tariff value’ for a commodity is fixed, duty is payable as 

percentage of this ‘tariff value’ and not the Assessable Value. 

 

Every person who produces or manufactures excisable goods, is required to get registered, unless 

exempted.  Manufacturer is required to maintain Daily Stock Account (DSA) of goods manufactured, 

cleared and in stock.  Goods must be cleared under Invoice of assesse.  Duty is payable on monthly 

basis.  SSI units have to pay duty on quarterly basis. 

 

Export of goods outside India is not liable to excise duty.  However, a refund of credit of excise duty 

on inputs and capital goods, and for tax on input services, is available to exporters. 

 

8.4. Value Added Tax (“VAT”) 
 

VAT is an intra-state multi-point tax system and is levied on the value added at each stage.  Input tax 

credit is available on Goods (including capital goods) that are purchased from within the state and on 

which VAT is paid by registered persons.  The input tax credit can be used to offset periodic liability 

either under VAT.  Turnover thresholds have been prescribed so as to keep small traders out of the 

ambit of VAT.  Small traders can also opt to pay tax under composition schemes at a lower rate levied 

in lieu of VAT. 

 

State VAT is charged at varying rates depending upon state to state.  For example: 0 percent on 

natural produce and essentials; 1 percent on bullion; 4 percent to 5 percent on industrial inputs; and 

20 percent on alcohol.  Goods other than those covered under the above rates are charged at a 

general rate ranging from 12.5 percent to 15 percent. 

 

8.5. Central Sales Tax (“CST”) 
 

The central government levies a CST on interstate movement of goods, but collected and 

administered by the origin states.  The rate of Central Sales Tax (CST) varies depending on the 

status of the buyer and on the state where the goods are sold.  Where Goods are purchased for 

resale, used in manufacturing or other specified usage, and in such event required declaration is 

provided by the purchasing dealer to the selling dealer, the applicable rate of tax is 2 percent.  In 

other cases, the VAT rate shall be as applicable in the respective states.   

  



K R Girish & Associates 
Chartered Accountants 

 

73 

Doing Business in India – 2016 
- Decoding the regulations 

 

8.6. Goods and Service Tax (“GST”) - Proposed Framework 
 

The Government of India has proposed introducing a comprehensive Goods and Services Tax 

(“GST”) involving a single taxable event of “supply”, instead of the present regime involving multiple 

taxes on multiple taxable events.  The GST is intended to subsume most of the central and state level 

indirect taxes currently in force.   

 

While a Bill to amend the India’s constitution to facilitate introduction of the GST is pending before 

Parliament, the Government has released preliminary discussion papers that indicates that, due to the 

federal structure of Indian economy, there would be dual GST, i.e. (1) Centre (CGST) levied by the 

central government to replace, inter alia, excise duty and service tax; and (2) the state GST (SGST) 

levied by the state government to replace, inter alia, VAT, entry tax, entertainment tax, luxury tax, etc.  

The CGST and SGST would operate concurrently on every taxable transaction involving the supply of 

goods and/or services, with minimum tax exemptions and reliefs. 

 

The new tax would have a far reaching impact on all sectors of the economy resulting in reduction in 

multiplicity of taxes, mitigation of cascading/ double taxation and a more efficient neutralization of 

taxes especially for exports.  It is expected that GST will pave way for a simpler tax regime with fewer 

rates and exemptions. 

 

GST is aimed at removing various difficulties due to the cascading effect of taxes on transactions.  

One of the many challenges likely to be faced includes a neutral rate which would be a higher rate 

due to low earning capacity and States demanding their share of taxes.  Challenges apart, GST 

provides a plethora of admirable takeaways.  Service providers like web developers will now be able 

to take credit of VAT paid on infrastructure cost.  Credit shall also be allowed to be utilized for capital 

goods instantly. However, the true impact of GST shall depend on the final shape that law takes.  

 

Rate of GST will be conceptualised based on the Revenue Neutral Rate (“RNR”) which will have a 

direct impact on the profit/business of the industry. Currently, the GST/VAT rate around the world is in 

the range of 6 percent to 22 percent.  The rates of GST for general goods and services are expected 

to be at standard rate and in case of essential goods it is expected to be on merit rate.  For certain 

goods and services, nil rate shall apply and for precious metals special rates may be levied. 

 

 

There has been wide spread criticism that the rate needs to be capped at_ not more than 18 percent.  

It is hoped that the newly constituted Empowered Committee will take it forward and eventually 

facilitate the passage of GST Bill 
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9. Export Import Policy & Free Trade Agreements 
 

Overview 

 

Export Import (“EXIM”) policy also known as the Foreign Trade Policy (“FTP”) contains various policy 

related decisions taken by the government in the context of Foreign Trade, i.e., with respect to 

imports and exports from the country and more especially export promotion measures, policies and 

procedures related thereto. In India, trade Policy is prepared and announced by the Central 

Government (Ministry of Commerce). The trade policy aims at improving export performance, 

developing export potential, creating favourable balance of payments position and encouraging 

foreign trade.  

 

The EXIM Policy regarding import or export of a specific item is given in the ITC-HS Codes or better 

known as Indian Trade Classification code based on Harmonized System of Coding was adopted in 

India for import-export operations. The new Foreign Trade Policy for the period 2015-20 was 

announced which replaces the 2009-14 FTP which expired on 31st March 2014. Following are the 

highlights of the present EXIM policy/FTP: 

 

9.1. Merchandise Export from India Scheme  
 

From time to time, the EXIM policy, has introduced many reformative changes. Earlier there were five 

different reward schemes for rewarding merchandise exports with different kinds of duty scripts with 

varying conditions (sector specific or actual user only) attached to their use, namely: 

 

 The Agri. Infrastructure Incentive Scrip, 

 Focus Market Scheme,  

 Focus Product Scheme,  

 Vishesh Krishi and Gram Udyog Yojana and  

 The Market Linked Focus Product Scheme  

 

 The above mentioned schemes have now been merged into a single cluster under the name 

Merchandise Export from India Scheme (“MEIS”) and there would be no conditionality 

attached to the scripts issued under this scheme. Further, MEIS scrip can now be utilised for 

payment of excise duty, service tax and customs duty.  

 

 The benefit under this scheme ranging from 2 percent to 5 percent is available on the lesser 

of the following: 

 

 Freight On Board (“FOB”) value of exports in free foreign exchange (or) 

 FOB value of exports as given in the Shipping Bills in free foreign exchange  

 

http://www.eximguru.com/exim/dgft/exim-policy/2008/chapter_3_promotional_measures.aspx
http://www.eximguru.com/exim/dgft/exim-policy/default.aspx
http://www.eximguru.com/hs-codes/default.aspx
http://artismc.com/index.php/services/article/view/46/38/
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These benefits are available for certain notified goods like capital goods, dairy products, 

pharmaceutical products etc, This scheme is aimed at providing benefits to exporters for offsetting 

infrastructural inefficiencies and associated costs involved in export of goods/products, which are 

produced/manufactured in India, especially those having high export intensity, employment potential 

and thereby enhancing India’s export competitiveness. 

 

 Goods falling in the category of handloom products, books / periodicals, leather footwear, toys 

and customized fashion garments, having FOB value up to Rs 0.025 million per consignment 

(finalized through courier or foreign post offices using e Commerce platform) are eligible for 

benefits under FTP. If however, the value of exports using e-commerce platform is more than 

Rs 0.025 million per consignment then MEIS reward would be limited to FOB value of 

Rs 0.025 million only.  

 

 Duty credit scrip and goods imported/domestically procured against the scrip shall be freely 

transferable.  

 

 MEIS incentives have now been extended to units located in Special Economic Zones 

(“SEZs”). However, the current FTP also enumerates categories/sectors of exports that are 

ineligible for Duty Credit Scrip entitlement under MEIS and specifically excludes Free Trade 

Warehousing Zone units  

 

9.2. Status Holders 
 

A new concept called ‘Status Holders’ is evolving. Those who have contributed in large to country’s 

foreign trade by excelling in international trade are proposed to be recognized as Status Holders. 

Special treatment and privileges are in the pipeline to facilitate their trade transactions. This is aimed 

at reducing the transaction costs and time.  

 

 The nomenclature of Export House, Star Export House, Trading House, Star Trading House, 

Premier Trading House certificate has been changed to One, Two, Three, Four, Five Star 

Export House.  

 

 The allocation of the status will now be based on US dollars, instead of Indian Rupees. 

 

 Self-certification of the manufactured goods as originating from India by the Manufacturers 

who are also Status Holders (Manufacturers who are Three Star/Four Star/Five Star status 

holders) will qualify for Comprehensive Economic Cooperation Agreements (“CECAs”), 

preferential treatment under different Preferential Trading Agreements (“PTAs”), 

Comprehensive Economic Partnerships Agreements (“CEPAs”) and Free Trade Agreements 

(“FTAs”) which are in operation. Further, they shall be permitted to self-certify the goods as 

manufactured as per their Industrial Entrepreneur Memorandum (“IEM”) / Industrial Licence 

(“IL”)/ Letter of Intent (“LOI”). Three star and above export house shall be entitled to get 

benefit of Accredited Clients Programme (“ACP”) as per the guidelines of CBEC.  
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 Status holders shall be entitled to export freely exportable items on free of cost basis for 

export promotion subject to an annual limit of Rs 1 million or 2 percent of average annual 

export realization during preceding three licensing years whichever is lower.  

 

9.3. Service Exports from India Scheme  
 

Services sector is the main contributor of India’s Gross Domestic Product (“GDP”). Under the 

erstwhile FTP, while there were several schemes to encourage and support the export of goods, the 

Served from India Scheme (“SFIS”) was the only scheme for service sector. SFIS has been replaced 

with Service Exports from India Scheme (“SEIS”). 

 

 SEIS extends to ‘Service Providers located in India’ instead of ‘Indian Service Providers’ and 

intends to provide a relaxation of the conditions on use and transfer of the scripts as opposed 

to the rigid conditions under the erstwhile SFIS.  

 

 Service Providers of notified services will be entitled to Duty Credit Scrip at notified rates 

(3 percent and 5 percent) on the net foreign exchange earned.  

 

 Individual service providers and sole proprietors whose net free foreign exchange earnings is 

at least USD 10,000 in the preceding year are eligible for duty credit scrip. For other service 

providers, the threshold limit is minimum USD 15,000.  

 

 The duty credit scrip will not carry any actual user condition and will be freely transferable and 

usable for all types of goods and services.  

 

 Debits would be eligible for CENVAT credit or drawback.  

 

 Scripts issued under this Scheme can be used for the payment of Customs duty, Excise duty 

and Service tax. The benefits under SEIS have been extended to SEZ units as well.  

 

 Eligible services under SEIS include Supply of a ‘service’ from India to any other country and 

Supply of a ‘service’ from India to service consumers of any other country.  

 

 Services that are not eligible for benefits under this scheme include services related to the 

Financial Sector, Services where foreign exchange is earned through contract/regular 

employment abroad, Payments received from services received from Exchange Earners' 

Foreign Currency Account (“EEFC”) Account, Service providers in Telecom Sector etc.  
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9.3.1. Initiatives for Export Oriented Units, Electronic Hardware Technology Parks 

and Software Technology Parks  

 

 Under the latest Foreign Trade policy, Export Oriented Units (“EOUs”), Electronic Hardware 

Technology Parks (“EHTPs”) And Software Technology Parks (“STPs”) have been allowed to 

share infrastructural facilities among themselves.  

 

 Inter unit transfer of goods and services have been allowed among EOUs, EHTPs and STPs. 

If such transferred capital goods are rejected by the recipient, then the same can be returned 

to the supplying unit, without payment of duty.  

 

 EOUs can now set up warehouses near the port of export and 100 percent EOU units, for the 

purpose of after sale service can now supply spares/ components up to 2 percent of the value 

of the manufactured articles to a buyer in the domestic market.  

 

 Where the market condition is adverse or there is any ground of genuine hardship, then the 

period of 5 years for achieving Positive Net Foreign Exchange Earning (“NFE”) completion 

can be extended by one year on obtaining approval form the Board of Approval (“BoA”).  

 

 In respect of an EOU, permission to export a prohibited item may be considered, by BoA, on 

a case to case basis, provided raw materials are imported and there is no procurement of raw 

material from DTA.  

 

 A simplified procedure is provided to fast track the de-bonding / exit of the STP/ EHTP units.  

 

 Import and domestic procurement for EOUs having physical export turnover of Rs 100 million 

and above are now provided with the facility of fast track clearances.  

 

 Subject to the approval from Inter Ministerial Standing Committee (“IMSC”) and certain 

conditions, EHTP/STP unit can be set up for undertaking repair, re-conditioning, etc, for 

exports. 

 

9.4. Export Promotion Capital Goods Scheme 
 

The objective of the Export Promotion Capital Goods (“EPCG”) Scheme is to facilitate import of 

capital goods for producing quality goods and services to enhance India’s export competitiveness. 

The latest policy on Foreign Trade is aimed at boosting ‘make in India’ and targets a surge in exports 

aiming at bringing down the Export Obligation (“EO”) for domestic procurement under the EPCG 

Scheme.  

 

 This move is proposed to reduce the specific EO for domestic capital goods manufacturing 

industry from 90 percent to 75 percent. In case of indigenous sourcing of Capital Goods under 

the authorization, a reduction in the specific EO by 25 percent has been prescribed.  
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 Time period for seeking extension of EO period is now increased from 30 days to 75 days 

from the expiry of original EO period. Extension of EO reduced to 3 years from 9 years for 

units registered with Board for Industrial and Financial Reconstruction (“BIFR”)/ Rehabilitation 

Department of State Government, where the time period is not specifically mentioned in the 

BIFR order. 

 

 In order to encourage manufacturing of capital goods in India, import under EPCG 

Authorisation Scheme shall not be eligible for exemption from payment of anti-dumping duty, 

safeguard duty and transitional product specific safeguard duty. 

 

9.5. Miscellaneous 
 

 Online filing of documents/ applications and paperless trade in 24 x 7 environment for 

application under FTP by exporters/ importers 

 

 For the sake of easing the process of doing business in India and in order to move further 

towards paperless processing of reward schemes, it has been proposed to develop an online 

procedure to upload digitally signed documents by Chartered Accountant / Company 

Secretary / Cost Accountant have to be filed in physical forms only. 

 

 Online inter-ministerial consultation for approval of export of Special Chemicals, Organisms, 

Materials, Equipment and Technologies (“SCOMET”) items, norms fixation, import and export 

authorisation etc. 

 

 Validity period of SCOMET export authorisation extended from present 12 months to 24 

months. 

 

 Measures have been taken to give a boost to exports of defence, farm produce, eco-friendly 

products and hi-tech items 

 

9.6. Free Trade Agreements 
 

FTAs are arrangements between two or more countries that primarily agree to reduce or eliminate 

customs tariff and non-tariff barriers on substantial trade between them. FTAs, normally cover trade in 

goods (such as agricultural or industrial products) or trade in services (such as banking, construction, 

trading etc.). FTAs can also cover other areas such as Intellectual Property Rights (“IPRs”), 

investment, government procurement and competition policy, etc.  

 

A PTA on the other hand is an agreement between two or more partners to reduce tariffs on agreed 

number of tariff lines. In general, PTAs do not cover substantially all trade. The key difference 

between an FTA and a PTA is that while in a PTA there is a positive list of products on which duty is 

to be reduced; in an FTA there is a negative list on which duty is not reduced or eliminated. 
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In order for the preferential tariffs to be implemented as per the FTA/PTA between the members of 

the agreement, the concept of the Rules of Origin (“ROO”) plays an important role. Rules of origin are 

the criteria needed to determine the country of origin of a product for purposes of international trade. 

Their importance is derived from the fact that duties and restrictions in several cases depend upon the 

source of imports.  

 

The preferential tariff can be availed on obtaining a Certificate of Origin from the authorised agencies 

of the trading partner to the Agreement. The exporters are required to apply to the authorised 

agencies for issuance of the certificate of origin. Subsequently, the same will have to be submitted to 

the customs authority of the importing Party by the importer, together with the documents required for 

the importation of the good in accordance with the laws and regulations of the importing Party. The 

details regarding certification and verification are set out in the individual FTA provisions. 

 

The List of some of the FTAs / PTAs signed by India with other countries are enumerated below: 

 

FTAs PTAs 

1. India – Bhutan Agreement on Trade, Commerce 

and Transit. 

2. Revised Indo-Nepal Treaty of Trade. 

3. India- Sri Lanka FTA (ISLFTA). 

4. Agreement on South Asian Free Trade Area 

(SAFTA) (India, Pakistan, Nepal, Sri Lanka, 

Bangladesh, Bhutan, Maldives and Afghanistan). 

5. India - Thailand FTA - Early Harvest Scheme 

(EHS). 

6. India – Singapore Comprehensive Economic 

Cooperation Agreement (CECA). 

7. India - South Korea Comprehensive Economic 

Partnership Agreement (CEPA). 

8. India – ASEAN Trade in Goods Agreement 

(Brunei, Cambodia, Indonesia, Laos, Malaysia, 

Myanmar, Philippines, Singapore, Thailand and 

Vietnam). 

9. India – Japan Comprehensive Economic 

Partnership Agreement. 

10. India – Malaysia Comprehensive Economic 

Cooperation Agreement. 

1. Asia Pacific Trade Agreement (APTA) 

(Bangladesh, China, India, Lao PDR, Republic of 

Korea, and Sri Lanka). 

2. Global System of Trade Preferences (G S T P) 

(Algeria, Argentina, Bangladesh, Benin, Bolivia, 

Brazil, Cameroon, Chile, Colombia, Cuba, 

Democratic People's Republic of Korea, Ecuador, 

Egypt, Ghana, Guinea, Guyana, India, Indonesia, 

Iran, Iraq, Libya, Malaysia, Mexico, Morocco, 

Mozambique, Myanmar, Nicaragua, Nigeria, 

Pakistan, Peru, Philippines, Republic of Korea, 

Romania, Singapore, Sri Lanka, Sudan, Thailand, 

Trinidad and Tobago, Tunisia, Tanzania, 

Venezuela, VietNam, Yugoslavia, Zimbabwe). 

3. India – Afghanistan. 

4. India – MERCOSUR. 

5. India – Chile. 

6. SAARC Preferential Trading Arrangement or 

SAPTA (India, Pakistan, Nepal, Sri Lanka, 

Bangladesh, Bhutan and the Maldives). 

  



K R Girish & Associates 
Chartered Accountants 

 

80 

Doing Business in India – 2016 
- Decoding the regulations 

10. Prevention of black money, money laundering 
and corruption 

 

10.1. Black Money (Undisclosed Foreign Income and Assets) and 
Imposition of Tax Act, 2015  

 

Introduction 

 

Stashing away of black money abroad by some people with intent to evade taxes has been a matter 

of deep concern to the nation. Accordingly, to track down and bringing back undisclosed foreign 

assets and income, the Indian Government has recently enacted The Black Money (Undisclosed 

Foreign Income and Assets) and Imposition of Tax Act, 2015 (“BMA”).  The Act came into force on 

July 1, 2015. 

 

Only Resident Persons Covered 

 

The Act covers persons resident in India other than not ordinarily resident in India as defined under 

section 6 of the Income tax Act, 1961.   

 

Offences by Companies 

 

Where an offence under this Act has been committed by a company, every person who, at the time 

the offence was committed, was in charge of, and was responsible to, the company for the conduct of 

the business of the company as well as the company shall be deemed to be guilty of the offence and 

shall be liable to be proceeded against and punished accordingly. 

 

Charge of Tax  

 

The Act prescribes a tax in respect of a resident assessee’s at the rate of thirty per cent on: 

(a) total amount of undisclosed income of an assessee from a source located outside India and 

(b) the fair market value of an undisclosed asset located outside India 

 

Computation of total undisclosed foreign income and asset 

 

In computing tax incidence, No deduction shall be allowed in respect of any expenditure or allowance 

or set off of any loss. However, any income previously assessed under Income Tax Act or which is 

assessable or has been assessed to tax under this Act shall be reduced from the value of the 

undisclosed asset located outside India, if, the assessee furnishes evidence to the satisfaction of the 

Assessing Officer that the asset has been acquired from the income which has been assessed or is 

assessable. 
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In case of an immovable property, the deduction as above, shall be the amount which bears to the 

value of the asset as on the first day of the financial year in which it comes to the notice of the 

Assessing Officer, the same proportion as the assessable or assessed foreign income bears to the 

total cost of the asset. 

 

Tax Authorities and Jurisdiction 

 

The tax shall be administered by the income tax authorities acting under the supervision and control 

of Central Board of Direct Taxes. The jurisdiction of a tax authority under this Act shall be the same as 

he has under the Income-tax Act. 

 

Provisions related to Assessment, Rectification of Mistakes, Recovery and Appeals are akin to 

Income Tax Act, 1961. 

 

Penalties and prosecution 

 

The penal and prosecution provisions under the BMA are as under: 

 

Section Penalty Incidence 

41 Penalty in relation to undisclosed Foreign 

income and asset 

3 times of the tax computed 

(discretionary) 

42 Penalty for failure to furnish Income tax return 

in relation to foreign income and asset. 

Rs 10 Lakhs (discretionary) 

43 Penalty for failure to furnish in return of 

income, an information or furnish inaccurate 

particulars about an asset (including financial 

interest in any entity) located outside India. 

Rs 10 Lakhs (discretionary) 

44 Penalty for default in payment of tax arrear Amount equal to arrears (mandatory) 

45 Penalty for failure to: 

(a) answer any question 

(b) sign statement made 

(c) attend or produce books of account or 

documents 

Rs 50,000 minimum Rs 200,000 

maximum (mandatory) 

 

Sections 42, 43 not to apply in respect of one or more foreign bank accounts with aggregate value not 

exceeding Rs 500,000 at any time during the previous year. 
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Prosecution 

49 Punishment for failure to furnish income-tax 

return in relation to foreign income and asset. 

Rigorous imprisonment from 6 

months to 7 years with fine 

50 Punishment for failure to furnish in return of 

income, any information about an asset 

(including financial interest in any entity) 

located outside India. 

Rigorous imprisonment from 6 

months to 7 years with fine 

51 Punishment for wilful attempt to evade tax. Resident Person-Rigorous 

imprisonment from 3 Years to 10 

years with fine 

Any Person- Rigorous imprisonment 

from 3 months to 3 years with fine 

52 Punishment for false statement in verification. Rigorous imprisonment from 6 

months to 7 years with fine 

53 Punishment for abetment. Rigorous imprisonment from 6 

months to 7 years with fine 

 

One time compliance window 

 

The BMA provided a one-time compliance window for taxpayers who have undisclosed foreign 

income and assets. The taxpayers were liable for the 30 percent tax on the fair market value of the 

assets and the penalty of 100 percent of the tax. 

 

Upon declaration, the amount of undisclosed income will not be included in the taxpayer’s total 

income for the assessment year, the contents of the declaration cannot be used as evidence against 

the taxpayer under the Income Tax Act, the Wealth Act, or FEMA, and the value of the assets will not 

be chargeable to wealth tax.  However, the compliance window expired on September 30, 2015.   

 

As per a press release by the Ministry of Finance, total of 644 declarations were made under the 

compliance window provided in the BMA.  
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10.2. Prevention of Money Laundering Act, 2002 
 

Introduction 

 

Money laundering is the process of moving illegally acquired cash through financial systems so that it 

appears to be legally acquired. India has criminalised money laundering under both the Prevention of 

Money Laundering Act, 2002 (“PMLA”), as amended in 2005, 2009 and 2013, and the Narcotic Drugs 

and Psychotropic Substances Act, 1985 (“NDPS Act”), as amended in 2001. 

 

PMLA came into force with effect from July 1, 2005 and extends to whole of India.  The administration 

under the PMLA is shouldered by the Directorate of Enforcement of the Department of Revenue, 

Ministry of Finance. The agency monitoring the Anti-Money Laundering activities in India is called 

Financial Intelligence Unit - India and compliance is required by all financial intermediaries. 

 

Accuse of Money Laundering 

 

Whosoever directly or indirectly attempts to indulge or knowingly assists or knowingly is a party or is 

actually involved in any process or activity connected with the proceeds of crime including its 

concealment, possession, acquisition or use and projecting or claiming it as untainted property shall 

be guilty of offence of money-laundering.  

 

Actions can be taken against the persons involved in Money Laundering 

 

Following actions can be taken against the persons involved in Money Laundering:- 

 

(a) Attachment of property under Section 5, seizure/ freezing of property and records under 

Section 17 or Section 18. Property also includes property of any kind used in the commission of 

an offence under PMLA, 2002 or any of the scheduled offences. 

 

(b) Persons found guilty of an offence of Money Laundering are punishable with imprisonment for a 

term which shall not be less than three years but may extend up to seven years and shall also 

be liable to fine  

 

(c) When the scheduled offence committed is under the Narcotics and Psychotropic substances 

Act, 1985 the punishment shall be imprisonment for a term which shall not be less than three 

years but which may extend up to ten years and shall also be liable to fine. 

 

Obligations of banking companies financial institutions and intermediaries 

 

Every banking company, financial institution and intermediary should maintain and furnish records of 

all transactions, the nature and value of which may be prescribed, whether such transactions 

comprise of a single transaction or a series of transactions integrally connected to each other, and of 

transactions integrally connected to each other, and where such series of transactions take place 

within a month. 
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10.3. The Prevention of Corruption Act, 1988 
 

Introduction 

 

The Prevention of Corruption Act came into effect in September 1988. The Act covers all the ‘corrupt’ 

acts (bribe, misappropriation, obtaining pecuniary advantage, possessing assets disproportionate to 

income, etc.). 

 

Applicability 

 

Public servants – includes employees of the central government and the union territories, the 

employees of public undertakings, nationalised banks, office-bearers of cooperative societies of the 

central and the state government receiving financial aid, employees of the University Grants 

Commission, vice-chancellors, professors, and scientists in institutions receiving financial aid from the 

central or state governments or even from the local authorities. However, MPs and MLAs, even 

though performing ‘public duties’, have been kept out of the ambit of the Act. The Act extends to 

whole of India except Jammu and Kashmir and applies to all Indian citizens, whether living in the 

country or outside it. 

 

Prosecution 

 

If the offence against the public servant is proved in the courts, it is punishable with imprisonment of 

not less than six months but extending to a maximum period of five years. Six months imprisonment is 

thus mandatory and the courts have no discretion in this regard. If public servant is found committing 

offence habitually, he is to be punished with imprisonment of not less than two years but not more 

than seven years, and also a fine. 

 

Similar to US' Foreign Corrupt Practices Act, 1977, and the UK's Bribery Act, 2010, the government 

plans to come out with anti-bribery guidelines for companies and their employees while dealing with 

public servants. The government also proposes to hold commercial organisations responsible in case 

persons associated with them bribe public servants. These are part of a bigger move to have stricter 

anti-corruption laws in India - enhanced punishment for bribe givers and bribe takers; speedier 

completion of trails on corruption cases; extending protection from prosecution to public servants who 

cease to hold office following retirement, resignation, etc. 

  

Commercial organizations continue to be punishable with a fine if any person associated with it offers 

or promises to give any advantage to a public servant intending to obtain or retain business for such a 

commercial organization and to obtain or retain an advantage in the conduct of such business. 

However, the Centre, in consultation with the concerned stakeholders, will prescribe guidelines with a 

view to enhancing compliance with provisions about adequate procedures to be put in place by the 

commercial organizations to prevent persons associated with them from bribing any public servant. 

These guidelines are being issued on the lines of the UK Bribery Act. 
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10.4. Foreign Account Tax Compliance Act and Common Reporting 
Standards 

 

Introduction 

 

The Indian Government signed an Inter-Governmental Agreement (“IGA”) with the United States 

(“US”) on July 9, 2015 to implement the Foreign Account Tax Compliance Act (“FATCA”) in India. 

According to the IGA read with the FATCA provisions, foreign financial institutions (“FFIs”) in India are 

required to report tax information about US account holders to the Indian Government which will, in 

turn, relay that information to the US Internal Revenue Service (“IRS”).  Furthermore, the US IRS will 

provide similar information about Indian citizens having any accounts or assets in the US. This 

automatic exchange of information took effect on September 30, 2015. 

 

On similar lines, the Organization for Economic Cooperation and Development (“OECD”) had already 

put in place a manual for Automatic Exchange Of Information (“AEOI”) and within this AEOI 

framework, the OECD had introduced Common Reporting Standards (“CRS”) which operates on the 

same lines of FATCA.  

 

FATCA / CRS will have a major impact on fresh investments coming into India from US entities 

(including NRIs based in US), as India is one of the world's largest recipient of remittances from 

abroad, particularly in the US. 

 

How does FATCA work 

 

FATCA has two reporting requirements – one for individuals and one for foreign financial institutions. 

 

For individuals, specified US persons holding financial assets outside the US must report those 

assets to the IRS, in most cases using Form 8938, Statement of Specified Foreign Financial Assets. 

The Form 8938 must be attached to the taxpayer’s annual tax return. 

 

For Indian financial institutions, FATCA requires that each institution report the names, addresses, tax 

identification numbers, account numbers and account balances of each account holder that is a 

specified U.S. person. For FFIs in countries that have not entered into a FATCA agreement with the 

US, this reporting is done directly to the IRS. For FFIs in countries like India which have an agreement 

with the US, FFIs report this information to their respective governments. 

 

In India the Indian Government enacted rules relating to FATCA reporting in India.  The rules have 

been divided into three specific segments which deal with various aspects of the FATCA reporting 

regime as follows: 

Rule 114F – Definitions of the various terms referred to in the rules; 

Rule 114G – Information to be maintained and reported; and 

Rule 114H – Due diligence requirement. 
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Who is specified as a US person 

 

Under FATCA, a US person is defined as a citizen or resident of the US (including a green card 

holder), a US incorporated entity (including partnerships and trusts), or a non-US incorporated entity 

having shareholding of 10 percent or more held by a US citizen, US resident, individual with a US 

mailing address, or US incorporated entity. 

 

What is a Foreign Financial Institution 

 

FATCA defines Foreign Financial Institutions (“FFI”) as depository institutions (for example, banks), 

custodial institutions (for example, mutual funds), investment entities (for example, hedge funds or 

private equity funds), interests in foreign partnerships, and insurance companies that have cash value 

products or annuities. In general, domestic mutual funds investing in foreign stocks and securities, 

foreign real estate directly held, and personal property directly held is not subject to reporting under 

FATCA. 

 

FFIs do not have to report amounts less than US $50,000 per individual.  

 

If a financial institution outside the US does not comply with due diligence and reporting obligations 

prescribed, investment income/ sale consideration receivable in relation to sale of US investments 

would be liable to withholding tax at 30% in the hands of the payee. The financial institution would 

have to claim refund to avail benefits of the India-US tax treaty, if applicable. 

 

Broad classification of stakeholders for FATCA / CRS purposes 

 

 

 

  

Customers 

•Account 
information 

•Tax residency 

•Personal details 

•Tax identification 
number like PAN 

Financial 
Institutions 

•Onboarding 

•Indicia test 

•Value search 

•Reporting 

CBDT 

•Collate data 

•Validate data 

•Send to US IRS 
and other 
governments 

•Receive data 

US IRS/ Other 
governments 

•Analyse data 

•Validate with 
local tax filings 
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11. Intellectual Property Law 
 

Introduction 

 

Creativity and innovation have been a constant in growth and development of any knowledge 

economy. There is an abundance of creative and innovative energies flowing in India. India has a 

Trade Related Intellectual Property Rights (“TRIPS”) compliant, robust, equitable and dynamic 

Intellectual Property Right (“IPR”) regime. An all-encompassing IPR Policy will promote a holistic and 

conducive ecosystem to catalyse the full potential of intellectual property for India's economic growth 

and socio-cultural development, while protecting public interest.  

 

Computer databases and software programs have been protected under the copyright laws in India, 

thereby allowing software companies to successfully curtail piracy. Although trade secrets and know-

how are not protected by any specific statutory law in India, they are protected under the common law 

and through contractual obligations. 

 

Statutes governing different kinds of IPRs in India. 

 

 Patents Act, 1970; 

 Trade Marks Act, 1999; 

 Designs Act, 2000; 

 Geographical Indications of Goods (Registration and Protection) Act, 1999; 

 Copyright Act, 1957; 

 Protection of Plant Varieties and Farmers’ Rights Act, 2001; 

 Semiconductor Integrated Circuits Layout-Design Act, 2000; and 

 Biological Diversity Act, 2002. 

 

International Conventions & Treaties 

 

 Berne Convention April 1, 1928 

 Rome Convention for the Protection of Performers, Producers of Phonographs and 

Broadcasting Organization 

 Convention for the Protection of Producers of Phonograms Against Unauthorized Duplication of 

Their Phonograms 

 Universal Copyright Convention 

 Washington Treaty on Intellectual Property in Respect of Integrated Circuits 

 Paris Convention 

 Convention on Biological Diversity 

 Patent Cooperation Treaty 

 Budapest Treaty on the International Recognition of Microorganisms for the Purposes of Patent 

Procedure 1977 

 Madrid Protocol 
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Administration 

 

The Department of Industrial Policy and Promotion is entrusted with matters concerning the 

specialised UN agency on IPRs, the World Intellectual Property Organisation, including coordination 

with other concerned Ministries or Departments. 

 

The Controller General of Patents, Designs and Trade Marks under the Department of Industrial 

Policy and Promotion, Ministry of Commerce and Industry is entrusted with the responsibility of 

administering the laws relating to Patents, Designs, Trade Marks and Geographical Indications within 

the territory of India.  

 

Copyrights were administered by the Ministry of Human Resource Development. The Copyright Act is 

comprehensive and with the recent amendments, the rights of creators have been strengthened. 

 

The Protection of Plant Varieties and Farmers’ Rights Act, 2001 is a sui generis legislation in India 

providing protection for plant varieties and rights of farmers and is under the aegis of the Ministry of 

Agriculture. The preservation of biological diversity in India is under the Ministry of Environment and 

Forests; the Biological Diversity Act 2002 provides mechanism for regulating access and ensuring fair 

and equitable sharing of benefits arising out of the use of biological resources and associated 

traditional knowledge. 

 

The Department of Information Technology was responsible for Semiconductor Integrated Circuits 

Layout-designs; the first registration under the Semiconductor Integrated Circuits Layout-Design Act 

was granted in October 2014.  

 

Kinds of Intellectual Property Rights 

 

Patents 

 

 A patent in an exclusive right granted to the owner of an invention to make, use, manufacture 

and market the invention, provided the invention satisfies certain conditions stipulated in the 

law. 

 Exclusivity of right implies that no one else can make, use, manufacture or market the invention 

without the consent of the patent holder. 

 The Patent Act, 1970 regulates Patents in India 

 Conditions for Registration: 

- Patentable subject matter: Any Invention except those in the list of exclusions. 

- Usefulness:  must possess some utility i.e. capable of industrial application. 

- Novelty: must be new in the light of prior art. 

- Inventiveness (Non-obviousness): must involve technical advancement as compared to 

the existing knowledge or economic significance or both. 
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 The Government can refuse to issue a patent for an invention if its commercial exploitation is 

prohibited for reasons of public order or morality.  

 Patents will not be granted for frivolous inventions, Mere admixtures, Discovery of scientific 

principles, Aesthetic creations,  Method of agriculture or horticulture, Method of diagnostic, 

therapeutic and surgical methods, plants and animals (other than micro-organisms), and 

biological processes for the production of plants or animals (other than microbiological 

processes) 

 A Patent is granted for a period of 20 years 

 

Copyright 

 

 Copyright is a right given to creators of literary, dramatic, musical and artistic works and 

producers of cinematograph films and sound recordings. In fact, it is a bundle of rights 

including, inter alia, rights of reproduction, communication to the public, adaptation and 

translation of the work. It means the sole right to produce or reproduce the work or any 

substantial part thereof in any material form whatsoever 

 Copyright Act, 1957 protects the copyright in India 

 The registration of copyright is not mandatory and copyright automatically subsists. However, 

obtaining a registration of a copyright serves as prima-facie evidence in court proceedings on 

ownership of a copyright. 

 The Copyright Act provides for both civil and criminal remedies for copyright infringement. 

 Term of Copyright: 

Nature of Work Term 

Literary Life time of the Author + 60 years 

Dramatic Life time of the Author + 60 years 

Musical Life time of the Author + 60 years 

Artistic Life time of the Author + 60 years 

Photographs Life time of the Author + 60 years 

Cinematographic films 60 years from the date of publication 

Sound Recordings 60 years from the date of publication 

Government work 60 years from the date of publication 

Works by international organisation 60 years from the date of publication 

Anonymous/pseudonymous works 60 years from the date of publication 

Performers right 50 years from the date of performance 

Broadcasters right 25 years from the date of broadcasting 

 

Trademarks 

 

 Trademarks are protected both under statutory law and common law.  

 The Trade Mark Act, 1999 is the governing legislation of Trade Marks in India.  

 The objective of the Act is to register trademarks and to provide for better protection of trade 

mark for goods and services and also to prevent fraudulent use of the mark. 
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 Requirements for registration- a) Graphic representation b) distinguishing the applied 

goods/services from those of others c) indicating a connection with the registered proprietor or 

user 

 Tenure of registration: 10 years  

 Tenure of Renewal: 10 years 

 

Geographical Indications 

 

 Geographical Indications of Goods are that aspect of industrial property which refers to a 

country or to a place situated therein as being the country or place of origin of that product.  

 Typically, such a name conveys an assurance of quality and distinctiveness which is essentially 

attributable to the fact of its origin  

 Geographical Indications of Goods (Registration & Protection) Act, 1999 provides for Protection 

and registration of the Geographical Indication of Goods in India 

 Tenure of registration: 10 years  

 Tenure of Renewal: 10 years 

 

Designs Act 

 

 Industrial designs in India are protected under the Designs Act, 2000. 

 Designs Act incorporates the minimum standards for the protection of industrial designs. 

 Object of the Designs Act is to protect new or original designs so created to be applied or 

applicable to particular article to be manufactured by Industrial Process or means. 

 The important purpose of design registration is to see that the artisan, creator, originator of a 

design having aesthetic look is not deprived of his bonafide reward by others applying it to their 

goods. 

 The registered proprietor of the design shall have copyright in the design for a period of  10 

years from the date of registration. 

 The Designs Act provides for civil remedies in cases of infringement of copyright in a design. 

 

Semiconductor Integrated Circuits Layout-Design 

 

 Semiconductor Integrated Circuits Layout-Design Act 2000 governs the Semiconductor 

Integrated Circuits layout  

 Protects Intellectual Property (i.e. layout-design) of Semiconductor Integrated Circuits. 

 Gives exclusive right to the creator of layout-design for 10 years. 

 Exclusive Right enables the owner to commercially exploit the creation and in case of 

infringement, get reliefs permitted under the Act. 

 

National IPR Policy 

 

On May 12, 2016, Department of Industrial Policy & Promotion came out with a comprehensive 

National IPR Policy.  The Policy states that an all-encompassing IPR Policy will promote holistic and 
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conducive ecosystem to catalyse full potential of IP for India’s economic growth and socio-cultural 

development, while protecting public interest; States that rationale for Policy lies in the need to create 

awareness about importance of IPRs as a marketable financial asset and economic tool; IP Policy 

stimulates dynamic, vibrant and balanced IPR system in India for fostering creativity and innovation, 

promoting entrepreneurship, focusing on enhancing access to healthcare, food security and 

environmental protection. 

 

The various objectives of the policy are as follows: 

(i) IPR Awareness: Outreach and Promotion,  

(ii) Generation of IPRs,  

(iii) Legal and Legislative Framework,  

(iv) Administration and Management,  

(v) Commercialization of IPR,  

(vi) Enforcement and Adjudication,  

(vii) Human Capital Development 

 

 

 

 

  



K R Girish & Associates 
Chartered Accountants 

 

93 

Doing Business in India – 2016 
- Decoding the regulations 

12. Labour laws 
 

Overview 

 

India’s Labour Policy is mainly based on its Labour Laws. The labour laws of independent India derive 

their origin partly from the provisions of the Constitution and the International Conventions. The 

relevance of the dignity of human labour and the need for protecting and safeguarding their interest 

enshrined in the Constitution of India.  

 

The Labour Laws also incorporate the important provisions of conventions and standards that have 

emerged from the United Nations. These include right to work of one’s choice, right against 

discrimination, prohibition of child labour, just and humane conditions of work, social security, 

protection of wages, redress of grievances, right to organize and form trade unions, collective 

bargaining and participation in management. 

 

Constitutional Background  

 

Matters connected with labour laws are covered in List III Concurrent list of Seventh Schedule to 

Constitution of India. Entries relevant to labour matters in this concurrent list are as follows: 

 

Entry No. 22  Trade Unions, Industrial and Labour Disputes 

Entry No. 23  Social Security and Social Insurance; Employment and Un Employment 

Entry No. 24 Welfare of labour including conditions of work, provident funds, Employers 

liability, workmen’s compensation, old age pensions and maternity benefits 

Entry No. 36  Factories 

 

Thus, Central Government as well as State Governments can pass laws in respect of labour matters. 

However, most of labour laws relating to labour matters are Central legislations and are uniform 

across India. Some of the Acts have been suitably modified by states to suit their requirements.  The 

various labour laws in India are discussed in the ensuing paragraphs: 

 

12.1. Employee’s Provident Funds & Miscellaneous Provisions Act, 
1952 

 

 Employee’s Provident Funds & Miscellaneous Provisions Act, 1952 is for social security 

legislation to provide for provident fund, family pension and insurance to employees. 

 

 Applies to every Establishment in which 20 or more persons are employed. 

 

 Voluntary applicability: Establishment/factories, to which this Act is not applicable, can 

voluntarily, make this Act applicable, with mutual consent of the employers & majority of 

employee. 
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 Exemptions from certain provisions: Appropriate Government may grant exemptions to certain 

establishments or persons from the operation of all or any of the provisions of the Scheme. 

 

 Present Rates of Contribution: 

 

 Calculation: For the purpose of Contribution, Pay = Basic wages + Dearness allowance + 

Retaining allowance 

 

 Government contribution: 0.25 percent of the pay 

 

12.2. Payment of Gratuity Act, 1972 
 

 Object of the Act is to provide monetary benefit as a lump sum payment to employees on 

termination of service after 5 years of service. 

 

 Applicability: Act is applicable to every factory, shop or an establishment, in which ten or more 

persons are employed, or were employed on any day of the proceeding twelve months. 

 

 Eligibility for Receiving Gratuity: An employee is eligible for receiving gratuity payment only 

after he has completed five years of continuous service.  

 

 Exception for 5 years:  condition of five years is not necessary if the termination of the 

employment of an employee is due to death or disablement.  

 

 Maximum gratuity: The maximum amount of Gratuity payable is Rs. 10 lakhs 

 

 Quantum of Gratuity payable to an employee   

 

Particulars Gratuity amount 

Establishment other than seasonal Establishment  
 

15/26 x Number of completed years of service or 
part thereof in excess of 6 months X Last drawn 
Wages. 

Seasonal Establishment 7 days Wages for each season.  
 

 

  

 

Contribution Accounts Administration Accounts 
Total 

EPF EPS EDLI EPF EDLI 

Employee 12/10 0 0 0 0 12 

Employer 3.67 8.33 0.5 1.10 0.01 13.61 

Total 15.67 8.33 0.5 1.10 0.01 25.61 
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12.3. Payment of Bonus Act, 1965 
 

 The object of the Act: To provide for payment of Bonus to persons employed in certain 

establishments. 

 

 Applicability: To every factory and every establishment in which 20 or more persons are 

employed. 

 

 Non-applicability: Employees of:  Insurance co, Seaman, Dock workers, Government 

employees, Red cross, Universities, Institutions, Construction workers, RBI,  IFCI, Inland water 

transport 

 

 Payment of Bonus: To every employee who has worked in an establishment for not less than 

30 working days in that year. 

 

 Disqualification of Bonus: An employee shall be disqualified from receiving bonus under this 

Act, if he is dismissed from service for fraud; or riotous or violent behaviour while on the 

premises of the establishment, or theft, misappropriation or sabotage of any property of the 

establishment. 

 

 Percentage of Bonus Payable: Minimum bonus – 8.33 percent  ; Maximum bonus – 20  percent  

 

 Duration: 

- If there is a dispute regarding payment of bonus pending before any authority, all amounts shall be 

paid in cash by the employer, within a month from the award becomes enforceable 

- In any other case, the bonus should be paid within a period of eight months from the close of the 

accounting year. 

 

 Deductions from bonus allowed: Interim bonus & customary or puja bonus. 

 

12.4. Employee State Insurance Act, 1948 
 

 Object of the Act is to provide certain benefits to employees in case of sickness, maternity  & 

employment injury & to make provisions for related matters. 

 

 Applies to Factories other than seasonal factories, industrial commercial & agricultural. 

 

 Wage ceiling: Applies to employees drawing wages not exceeding Rs. 15,000 per month. 

 

 Contribution to Insurance Fund: Every employee in factories & establishments to which this Act 

applies is required to be insured & pay contributions towards Insurance Fund through their 

employers who will also pay their contribution. 

 

 Rate of Contribution: Employer: 4.75  percent  & Employee: 1.75 percent  

 

 Contribution period : 1) 1st April – 30th September 2)1st October – 31st March  
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 Registration: Every factory or establishment to which this Act applies has to be registered within 

the specified time. 

 

 Benefits: (a) Medical, (b) Sickness (c) Old age care (d) Dependent (e) Maternity (f) Funeral 

expenses (g). Rehabilitation allowance 

 

 Employees State Insurance Fund: Contributions are paid into a Fund called the Employees 

State Insurance Fund administered by the ESI Corporation. 

 

 No double benefit:  A person who receives benefits under this Act is not entitled to receive any 

similar benefits under any enactments. 

 

12.5. Minimum Wages Act, 1948 
 

 Object of the Act is to provide for minimum rates of wages in certain employments. 

 

 Applies to employment specified in Schedule or any process or branch of work forming part of 

such employment. 

 

 Minimum Wages is fixed by the Appropriate Government after following certain procedures. 

 

 The rates fixed are revised periodically. 

 

 The Rates can be fixed on the basis of time rate, piece rate & guaranteed rate. 

 

 Such wage can also be fixed according to classifications, i.e., the adult, adolescent & child. 

 

 Rates can also be fixed on the basis of an hour, day, or month or even larger periods.  

 

 Wages may be fixed with or without the allowance for cost of living based on cost of living 

index. 

 

12.6. Payment of Wages Act, 1936 
 

 Object of the Act is to safeguard wages of employees under certain conditions. 

 

 Applies to Factory, Industrial or other establishment or in a railway, whether directly or 

indirectly, through a sub-contractor. 

 

 Responsibility: Every employer is responsible for the payment to persons employed by him of 

all wages required to be paid under this Act & to fix wage-periods in respect of which such 

wages are payable. 

 

 Wage period: Wage-period shall not exceed one month. 
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 Date of payment: The wages of every person employed upon or in any railway factory or 

industrial or other establishment upon or in which less than 1000 persons are employed, shall 

be paid within 7th  day & if the number of employees is 1000 or more, then payment should be 

paid within 10th day of following month. 

 

 Mode of payment: All wages shall be paid in current coin or currency notes. However, the 

employer may, after obtaining the written authorisation of the employed person, pay him the 

wages either by cheque or by crediting the wages in his bank account. 

 

 Deductions: 1)Fines, Deductions for 2)absence from duty, 3)Damage to or loss of goods, 

4)House accommodation 5) Amenities 6) recovery of advance 7)recovery of loans 8) House 

building 9) Income tax 10) Order of Court 11) Subscription for PF 11) Payments to cooperative 

12) scheme of insurance 13) premium payment 14) Contribution toward fund of trade union 15) 

fidelity guarantee bonds. 

 

12.7. The Industrial Disputes Act, 1947 
 

 The object of the Act is to provide a mechanism for settlement of industrial disputes. 

 

 Applies to Industries. 

 

 Meaning of Industrial Dispute: connotes a real & substantial difference between employers & 

employers or between employers & workmen or between workmen & workmen, having some 

elements of persistency & continuity till resolved & likely to endanger industrial peace of the 

undertaking or the community. 

 

 Compensation: Payment of wages (except for intervening weekly holiday compensation) 50% 

of total or basic wages & DA for a period of lay off up to maximum 45 days in a year. Alternate 

employment can be arranged within 5 miles by the employer; No compensation is payable on 

refusal of employees. 

 

 Prior Permission for Lay off from appropriate Government: When there are more than 100 

workmen during preceding 12 months 

 

 Prior Permission by the Government for Retrenchment: When there are more than 100 

workmen during preceding 12 months.  Three months’ notice or wages thereto. Compensation 

at 15 days’ wages.  

 

 Basis of Dispute: An individual dispute espoused by the union becomes an industrial dispute. 

The disputes regarding modification of standing orders, contract labour, & lock out in disguise 

of closure have been held to be industrial disputes. 
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 Authorities: The Act provides for a special machinery of Conciliation Officers, Work 

Committees, Courts of Inquiry, Labour Courts, Industrial Tribunals & National Tribunals, 

defining their powers, functions & duties & also the procedure to be followed by them. 

 

12.8. Trade Union Act, 1926 
 

• Meaning of the term Trade union: Trade Union means any combination, whether temporary or 

permanent, formed: 

I. Primary purpose: Primarily for the purpose of regulating the relations between 

a. workmen & employers or  

b. workmen & workmen or  

c. employers & employers, or  

II. For imposing restrictive conditions on the conduct of any trade or business, &  

III. Includes any federation of two or more trade unions" 

 Any seven or more members of a Trade Union may by subscribing their names to the rules of 

the Trade Union & by otherwise complying with the provisions of the Act with respect to 

registration, apply for registration of the Trade Union. 

 

• Application for Registration: Application for registration of a Trade Union is made to registrar 

accompanied by a copy of the rules of the Trade Union & a statement of the specified 

particulars.  

 

• Satisfaction of the Registrar: On being satisfied that the Trade union has complied with all the 

requirements the register of the Trade Union shall issue a certificate of registration. 

 

• Effect of Registration: Every registered Trade Union: 

i. Shall be a  body corporate by the name under which it is registered, &  

ii. Shall have perpetual succession & a common seal  

iii. With power to acquire & hold both movable & immovable property & to contract, & 

shall by the said name sue & be sued. 

 

12.9. Contract Labour (Regulation & Abolition) Act, 1970 
 

 The object of the Act is to regulate employment of contract labour and to provide for abolition of 

contract labour in certain cases. 

 

 Applicability:  Establishments who employs 20 or more workmen as Contract labour and to 

every contractor who employs 20 or more workmen. 

 

 Non-applicability: The Act is not applicable to an establishment in which work is only of an 

intermittent or casual nature. 
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 License & Registration: The Act provides for grant of licence to the contractors & registration to 

the Principal Employers 

 

 Revocation of registration or license: Registration shall be revoked if it is obtained by 

misrepresentation or suppression of material facts after opportunity to the principal employer. 

 

 Wages: Contractor is required to pay wages to contract labourers & not to the principal. 

Principal shall be liable only on the non-payment by the Contractor. 

 

12.10. Child Labour (Prohibition & Regulation) Act, 1986 
 

 Object:  to prohibit and regulate Child Labour. 

 

 Prohibition to Work: No child shall be employed or permitted to work in any of the occupations 

or in any of the processes set forth in the Schedule is carried on.  

 

 Non-applicability: Prohibition of employment of children is not applicable to any workshop 

wherein any process is carried on by the occupier with the aid of his family, or to any school 

established by, or receiving assistance or recognition from Government. 

 

 Working Hours: A child shall not permit to work in any establishment in excess of 3 hours 

 

 Holiday: Every child employed in an establishment is entitled in each week, a holiday of one 

whole day, which day shall be specified by the occupier in a notice permanently exhibited in a 

conspicuous place in the establishment  

 

12.11. The Maternity Benefit Act, 1961 
 

 The object of the Act is to regulate the employment of women in certain establishments for 

certain period before and after child birth and provide for maternity and other benefits. 

 

 Applies to mines, factories, circus industry, plantations, shops and establishments employing 

ten or more persons. 

 

 Coverage: All women employees whether employed directly or indirectly through contractor 

who has worked for at least 80 days in last 12 months. 

 

 Employment of women after pregnancy:  Employer shall not knowingly employ a woman in any 

establishment during the six weeks immediately following the day of her delivery, miscarriage 

or medical termination of pregnancy. 

 

 Payment of Maternity Benefit: Every woman shall be entitled to the payment of maternity 

benefit at the rate of the average daily wage for the period of her actual absence, that is to say, 
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the period immediately preceding the day of her delivery, the actual day of her delivery & any 

period immediately following that day. 

 

 Period of Maternity Benefit: The maximum period for which any woman shall be entitled to 

maternity benefit shall be twelve weeks of which not more than six weeks shall precede the 

date of her expected delivery. 
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13. Ind AS: Indian Accounting Standards 
converged with IFRS 

 

Overview 

 

When there were simple businesses with local transactions, simple Accounting standards (“AS”) and 

a Local Generally Accepted Accounting Principles (“GAAP”) were sufficient. Businesses today have 

become global and complex and a globalised world needs comprehensive ASs that can be 

consistently applied globally and facilitate comparability.  

 

In India, Local standards are known as Accounting Standards (AS), issued by the Institute of 

Chartered Accountants of India (“ICAI”). The AS issued by ICAI are prepared on the basis of the 

Indian environment. However, with a view to enhance acceptability and transparency of the financial 

information communicated by the Indian corporates through their financial statements, ICAI in 2006, 

initiated the process of moving towards the International Financial Reporting Standards (“IFRS”) 

issued by the International Accounting Standards Board (“IASB”). 

 

Nonetheless, the adoption of IFRS in India posed serious challenges with one of the main reason 

being any changes in the IFRS would have impact on books of Indian Companies; which would be 

hard for companies to adopt or cope up with the IFRS as and when amended. Also, given the fact that 

there are many Rules & Regulations in India, implementation of IFRS would entail amendments in the 

respective Rules and Regulation which can be time consuming. Further, any discrepancy in IFRS and 

subsequent amendments to the Rules and Regulation could result in chaos in corporate reporting.  

 

Given the above, and the detailed analysis of IFRSs requirements along with extensive discussion 

with various stakeholders, the Government of India in consultation with ICAI decided to converge with 

IFRS instead of adopting them completely. 

 

Subsequently, it lead to the formulation of Indian Accounting Standards (“Ind AS”), so as to bridge the 

gap between AS & IFRS. Ind AS are substantially in line with the corresponding IFRSs, however, it 

does have some carve outs to ensure that these standards are suitable for application in the Indian 

economic environment and also certain terminology related changes have been made to ensure 

consistency with the terminologies used in Indian laws.  

 

Initially Ind AS was expected to be implemented from the year 2011. However, in order to address 

certain tax related issues, the date of implementation was postponed. Consequently, the Ministry of 

Corporate Affairs (“MCA”) issued the Companies (Indian Accounting Standards) Rules, 2015 covering 

a revised roadmap for implementation of Ind AS. 
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Roadmap for Implementation of Ind AS is as below. 

 

 

 

 

 

 

 

Mandatorily applicable for following companies 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

13.1. A brief of the Ind AS published are given below: 
 

IND 

AS No 
Description Brief 

1 Presentation of 

Financial 

Statements 

 The standard prescribes the basis for preparation and presentation of 

Financial Statements (“FS”) to ensure comparability.  

 A complete set of FS include Balance Sheet, Income Statement, SOCE, 

CFS & Notes to accounts.  

 Assets and Liabilities are classified as current and non-current.  

 Going concern, accrual basis of accounting and consistency are the 

fundamental accounting assumptions.  

 Unless permitted by Ind AS an entity shall not offset assets and 

liabilities or income and expenses.  

 Minimum requirements for structure and content of FS are stated in the 

standard. 

 Requires explicit statement in FS of compliance with all Ind ASs. 

 Inappropriate accounting policies are not rectified by disclosure in notes 

2 Inventories  Inventories are assets (a) held for sale (b) in the process of production 

& (c) materials and supplies.  

 The cost of inventories comprises all costs of production, cost of 

1 April   1 April   1 April 

  2015   2016   2017 

Period 

beginning 

Applicable to 
companies 

Voluntary 

adoption 

• All listed and 
unlisted 
Companies whose 
net worth is 
Rs 5 billion or more 
 
• Holding, 
subsidiary, joint 
venture or 
associate 
companies of 
above companies 

• All Companies whose 
equity and/or debt 
securities are listed or are 
in the process of being 
listed on any stock 
exchange in India or 
outside India (other than 
companies listed on SME 
Exchanges) 
 
• Unlisted companies 
having net worth of 
Rs 2.5 billion or more 
 
• Holding, subsidiary, joint 
venture or associate 
companies of above 
companies 
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IND 

AS No 
Description Brief 

conversion and other costs incurred in bringing the inventories to their 

present location and condition. 

 Inventories are measured at cost or Net Realisable Value (“NRV”) 

whichever is less. 

 First in First Out (“FIFO”) and weighted average cost formulae are used 

for inventory valuation. 

 Enlarged disclosure requirements.  

 Inventories which are written down below cost can be writtten back 

subsequently to the extent of previous write down. 

7 Statement of 

Cash Flows 

 Bank overdrafts are included in cash & cash equivalents under Ind AS 

7.  

 As extraordinary items are not permitted under Ind AS, there is no 

classification of extraordinary items under operating, investing or 

financing activities.  

 However, interest and dividends received are required to be classified 

as investing activities and payment of the same under financing 

activities.  

 Requires additional disclosure 

 An entity shall disclose, together with a commentary by management, 

the amount of significant cash and cash equivalent balances held by the 

entity that are not available for use by the group. 

8 Accounting 

Policies, 

Changes in 

Accounting 

Estimates and 

Errors  

 Ind AS 8 is not applied in case of first time adoption of Ind ASs. The first 

time adopter applies Ind AS 101 for transition. Transition to Ind ASs 

requires change in accounting policies 

 The objective of this standard is to prescribe the criteria for selecting 

and changing accounting policies and disclosing the effects of estimates 

and errors.  

 AS 5 Net Profit or Loss for the Period, Prior Period Items and Changes 

in Accounting Policies of existing Indian GAAP are substantially 

different from Ind AS 8. As per AS 5 correction of errors and omissions 

(which are termed as prior period items) is presented as income or 

expense of the current period as a separate line item in the Statement 

of Profit and Loss. However, as per Ind AS 8 material prior period errors 

are corrected retrospectively unless giving retrospective effect is 

impracticable. However, in case it is impracticable to assess period-

specific retrospective impact, an entity shall restate the opening 

balances of assets, liabilities and equity for the earliest period for which 

retrospective restatement is practicable which may be the current 

period.  

 Changes in accounting policies are also given effect retrospectively.  
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10 Events after the 

Reporting Period 

 The objective of the standard is to prescribe the adjustments and 

disclosures for events after the balance sheet date till the approval of 

financial statement.  

 Events occurring after the balance sheet date may be Adjusting events 

(when the condition existed at the balance sheet date) or Non-adjusting 

events (when the event arose after balance sheet date). The former 

needs to be adjusted in FS but the latter need not be. The date of 

approval is the end of post balance sheet period. The date of approval 

by board is considered as approval date regardless of subsequent 

approvals under law.  

 Ind AS 10 is different from AS 4: If an entity declares dividends to 

holders of equity instruments (as defined in Ind AS 32, Financial 

Instruments: Presentation) after the reporting period, the entity shall not 

recognise those dividends as a liability at the end of the reporting 

period. 

12 Income Taxes  Ind AS 12 prescribes the accounting treatment for income taxes. 

 It sets out methodology for the measurement of deferred tax expense 

and income leading to recognition of deferred tax liability and asset 

respectively.  

 It applies balance sheet liability method  

16 Property, Plant 

and Equipment 

 This standard prescribes the accounting treatment for Property, Plant 

And Equipment (“PPE”) covering recognition of the assets, the 

determination of their carrying amounts , component-wise depreciation 

charges and de-recognition 

 Major repairs and overhauling expenditure shall be capitalised.  

 If the credit period for purchase of PPE is deferred beyond normal credit 

terms, difference between the cash price equivalent and total payment 

is charged as interest expenses to Income Statement unless such 

payment of interest is capitalised under Ind AS 23-Borrowing Costs.  

 AS 11-The effects of changes in foreign Exchange Rates allows 

companies to adjust currency exchange differences arising on long term 

foreign currency monetary items to the carrying value of PPE.  

 Schedule II to the Act, prescribes useful lives for various items of PPE. 

It also fixes the residual value for items of PPE at maximum at 5% of 

the original cost. If a company adopts a useful life/ residual value 

different from that specified in Schedule II, the financial statements 

should disclose such differences and provide justification in this behalf 

duly supported by technical advice.  

 Ind AS 16 requires that the initial estimates of the costs of dismantling 

and removing the items and restoring the site on which it is located 
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should be included in the cost of the respective items of property plant 

and equipment 

 Ind AS 17 requires a lease of land with an indefinite economic life to be 

normally classified as an operating lease, unless title is expected to 

pass to the lessee by the end of the lease term. Therefore, leasehold 

land is not classified along with tangible fixed assets. 

17 Leases  A lease is an agreement whereby the lessor provides to the lessee the 

right to use an asset for an agreed period of time in return for payment 

or for series of payments.  

 This standard requires classifying lease of land and building separately. 

 In case of finance lease substantially all the risks and rewards of 

ownership are transferred. The other lease is operating lease. When the 

land has indefinite economic life, the land element is normally classified 

as an operating lease unless the title is expected to pass to lessee. 

Building element is classified as finance or operating lease depending 

on the agreement. 

 It explains the meaning of application of straight line basis recognition of 

operating lease rent or operation lease income 

 It also covers ‘Evaluating the Substance of Transactions Involving the 

Legal Form of a Lease’. 

19 Employee 

Benefits 

 Ind AS 19 requires the impact of remeasurement in net defined benefit 

liability (asset) to be recognised in Other Comprehensive Income 

(“OCI”). 

 Remeasurement of net defined benefit liability (asset) comprises of 

actuarial gains or losses, return on plan assets (excluding interest on 

net/ asset liability) and any change in the asset ceiling.  

 Unvested service costs are recognized immediately as they occur, 

rather than being spread over the vesting period.  

 Employee benefits arising from constructive obligations are also 

covered. 

 The term employee includes wholetime directors. 

 This Standard encourages, but does not require, an entity to involve a 

qualified actuary in the measurement of all material post-employment 

benefit obligations. For practical reasons, an entity may request a 

qualified actuary to carry out a detailed valuation of the obligation before 

the end of the reporting period. Nevertheless, the results of that 

valuation are updated for any material transactions and other material 

changes in circumstances (including changes in market prices and 

interest rates) up to the end of the reporting period.  

 The rate used to discount post-employment benefit obligations (both 
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funded and unfunded) shall be determined by reference to market yields 

at the end of the reporting period on government bonds. However, 

subsidiaries, associates, joint ventures and branches domiciled outside 

India shall discount post-employment benefit obligations arising on 

account of post-employment benefit plans using the rate determined by 

reference to market yields at the end of the reporting period on high 

quality corporate bonds. In case, such subsidiaries, associates, joint 

ventures and branches are domiciled in countries where there is no 

deep market in such bonds, the market yields (at the end of the 

reporting period) on government bonds of that country shall be used. 

The currency and term of the government bonds or corporate bonds 

shall be consistent with the currency and estimated term of the post- 

employment benefit obligations.  

 When an entity has a surplus in a defined benefit plan, it shall measure 

the net defined benefit asset at the lower of (a) the surplus in the 

defined benefit plan and (b) the asset ceiling, determined using the 

discount rate  

20 Accounting for 

Government 

Grants and 

Disclosure of 

Government 

Assistance 

 Government assistance is direct action to provide economic benefits to 

qualifying entity. 

 It does not include indirect help. 

 This standard adopts income approach to account for government 

grants  

 Non-monetary assets given as government grants are measured at fair 

value  

 Gross approach is followed for the purpose of accounting for assets 

partly or wholly subjected to government grants. 

 Below market rate loan from government has implicit grant.  

 Requires disclosure of Government assistance. 

21 The Effects of 

Changes in 

Foreign 

Exchange Rates 

 The objective of this standard is to prescribe the accounting for 

transactions in foreign currencies and foreign operations.  

 The initial transaction shall be recorded at the exchange rate on the day 

of the transaction.  

 The rate to be used is the spot rate on the day of the transaction. 

However an average rate may be used for a week or a month.  

 Monetary items (money held, receivables and payables) shall be 

reported at the closing rate on the reporting period. Non-monetary items 

(PPE) shall be reported at the exchange rate of the transaction.  

 The disclosure shall be made for total net exchange differences 

included in profit for the period and net exchange differences classified 

as equity. 
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23 Borrowing Costs  Items included in borrowing costs are interest on bank overdraft & 

borrowings (short term or long term), amortization of fund raising costs, 

finance charges as a part of finance lease  

 A qualifying asset is one that takes substantial period of time to prepare 

for its intended use or sale. Qualifying asset includes intangible assets. 

 Borrowing costs are costs which are directly attributable to the 

acquisition, construction or production of a qualifying asset and form 

part of cost of acquisition.  

 Other borrowing costs are recognized as expense. 

 Investment income generated from investment out of loan funds 

specifically taken for qualifying asset shall be deducted from borrowing 

cost. 

 When the borrowing is made out of general pool of funds, the borrowing 

cost shall be capitalised using the capitalization rate. 

 When the active development of asset is suspended for extended 

periods, the capitalisation of borrowing cost should also be suspended. 

When substantially all preparatory actions are complete the 

capitalization of borrowing costs should cease.  

 Disclosures shall be made in respect of accounting treatment used for 

borrowing cost, amount of borrowing costs capitalized during the year 

and capitalization rate used. 

24 Related Party 

Disclosures 

 Definition of a related party includes a joint venture, key managerial 

personnel of the enterprise as well as of the parent, transactions with 

directors of the entity and its parent, a person who has the authority and 

responsibility for planning, directing and controlling the activities of the 

entity.  

 Ind AS 24 talks about ‘close family members’ which is much narrower 

than the term ‘relative’. 

 The relationship with the parties shall be disclosed irrespective of the 

transaction during the year. 

 A party established for the post-employment benefit plan is also 

considered as a related party 

 Requirements of related party disclosures would not apply if such 

disclosures would conflict with the reporting entity’s duties of 

confidentiality as specifically required in terms of a statute or by any 

regulator or similar competent authority. Or in case a statute or a 

regulator or a similar competent authority governing an entity prohibits 

the entity to disclose certain information which is required to be 

disclosed as per this Standard, disclosure of such information is not 

warranted.  
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 Related party disclosure as per Ind AS 24 is different from and in 

addition to disclosure of related party transaction in the Board’s report in 

accordance with the Companies Act, 2013. 

27 Separate 

Financial 

Statements 

 Investment in subsidiary, associate and joint venture can be measured 

at cost or as per Ind AS 109 in separate financial statements of the 

parent/investor. 

28 Investments in 

associate and 

joint venture 

 Joint ventures are accounted for applying equity method accounting in 

the consolidated financial statements.  

 Ind AS 111 Joint arrangement is applied to identify joint venture.  

 Potential voting right is taken into account to determine significant 

influence. 

29 Financial 

Reporting in 

Hyperinflationary 

Economies 

 This Standard is to be applied to the financial statements, including the 

consolidated financial statements, of any entity whose functional 

currency is the currency of a hyperinflationary economy. 

32 Financial 

Instruments: 

Presentation 

 The objective of the standard is to establish principles for presenting the 

financial instruments as liabilities or equity and for offsetting financial 

assets and financial liabilities.  

 A financial instrument is any contract that gives rise to financial asset of 

one entity and a financial liability or equity instrument of another entity. 

 The standard requires an issuer to classify the instrument, or its 

component parts on recognition as a financial liability, a financial asset 

or an equity instrument in accordance with the substance of the 

contractual arrangement.  

 The presentation shall be made on the basis of substance over form for 

compound financial instruments.  

 Interest, dividends, losses and gains related to financial assets and 

financial liabilities may be recognised as income or expense in income 

statement or revenue reserves depending on the classification.  

 An entity shall offset financial assets and financial liabilities only when it 

has legally enforceable right to set off and intends either to settle on a 

net basis or to realise the asset and settle the liability simultaneously 

33 Earnings per 

Share 

 This standard requires the computation of basic and diluted Earnings 

Per Share (“EPS”). However, Ind AS 33 requires computation of EPS 

excluding as well including profit or loss from discontinuing operations 

 An entity shall disclose EPS in its separate financial statements as well 

as consolidated financial statements.  

 Basic and Diluted EPS shall be calculated and shall be presented on 

the face of income statement.  

 EPS to be presented even if is negative.  
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 Potential equity shares should be considered only if their conversion 

would decrease the basic EPS.  

34 Interim Financial 

Reporting 

 An entity adopting Ind AS Financial statements for the first time should 

also apply Ind AS 101 in each interim report prepared under Ind AS 34 

for part of a period covered by its first Ind AS financial statements.  

 Comparable quarter figures should also be presented as per Ind AS.  

 An entity adopting Ind AS Financial statements for the first time, the 

report should include a reconciliation of its equity under previous GAAP 

at the end of that comparable interim period to its equity under Ind AS 

as at that date, a reconciliation with its total comprehensive income 

under the previous GAAP for that period (the starting point for that 

reconciliation shall be total comprehensive income under the previous 

GAAP for that period or, if an entity did not report such a total, profit or 

loss under the previous GAAP) 

36 Impairment of 

Assets 

 Ind AS 36 is enhanced to include biological assets that are measured at 

fair value less costs to sell, deferred acquisition costs and intangible 

assets arising from an insurer’s contractual rights under insurance 

contracts and non-current assets held for sale.  

 This standard applies to investments in subsidiary, associates and joint 

ventures. 

 Recoverable amount as per Ind AS 36 is higher of the value in use and 

fair value less costs of disposal.  

 For the purpose of Ind AS 36, fair value is measured in accordance with 

Ind AS 113.  

 Ind AS 36 requires impairment testing of goodwill acquired in a 

business combination annually. It also requires annual impairment 

testing of intangible assets having indefinite useful life and intangible 

asset which are not yet available for use annually.  

 In Ind AS 36, indication for impairment of investments in subsidiary, 

associates and joint ventures are provided in addition to internal and 

external indications of impairment. 

 Ind AS 36 does not permit an impairment loss recognized for goodwill to 

be reversed in subsequent period 

37 Provisions, 

Contingent 

Liabilities and 

Contingent 

Assets 

 The objective of the standard is to ensure the proper recognition criteria 

and the measurement bases are applied to provisions, contingent 

liabilities and contingent assets. 

 A provision is recognised when: (a) an entity has a present obligation 

(legal or constructive) as a result of a past event; (b) it is probable that 

an outflow of resources embodying economic benefits will be required 

to settle the obligation; and (c) a reliable estimate can be made of the 
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amount of the obligation. If these conditions are not met, no provision is 

recognised. 

 Contingent liabilities are not recognized and only require a disclosure. 

 Contingent assets are not recognized and require a disclosure where an 

inflow of economic benefits is probable. 

 A provision is measured as a best estimate of the expenditure required 

to settle the present obligation at the end of the reporting period. 

 Reimbursement is treated as a separate asset. Where some or all of the 

expenditure required to settle a provision is expected to be reimbursed 

by another party, the reimbursement shall be recognised when, and 

only when, it is virtually certain that reimbursement will be received if 

the entity settles the obligation. However, in the Statement of Profit and 

Loss, provision may be presented net of reimbursements. 

 Provisions shall be reviewed at the end of each reporting period and 

adjusted to reflect the current best estimate. A provision shall be used 

only for expenditures for which the provision was originally recognized. 

The movement for each class of provision shall be disclosed. 

 The discount rate shall be a pre-tax rate that reflects current market 

assessments of the time value of money and the risks specific to the 

liability. The discount rate shall not reflect risks for which future cash 

flow estimates have been adjusted. 

 A provision is reversed when it is no longer probable that an outflow of 

resources embodying economic benefits will be required to settle the 

obligation. 

38 Intangible 

Assets 

 Ind AS 38 requires an intangible asset to be amortised over its useful 

life.  

 In accordance with Ind AS 38, several methods may be used for 

amortization of an intangible asset with finite useful life. An intangible 

asset can have indefinite useful lives. Such assets are required to be 

tested for impairment at least on an annual basis and are not amortized.  

 Ind AS 38 prohibits the use of revenue based amortization methods. 

40 Investment 

Property 

 Investment property is property (land or a building—or part of a 

building—or both) held (by the owner or by the lessee under a finance 

lease) to earn rentals or for capital appreciation or both, rather than for: 

(a) use in the production or supply of goods or services or for 

administrative purposes; or (b) sale in the ordinary course of business. 

 Investment property is held to earn rentals or for capital appreciation or 

both. A distinguishing feature of investment property is that it generates 

cash flows largely independently of the other assets held by an entity.  

 For the purpose of measurement Ind AS 40 allows only cost model. 



K R Girish & Associates 
Chartered Accountants 

 

111 

Doing Business in India – 2016 
- Decoding the regulations 

IND 

AS No 
Description Brief 

However, it requires disclosure of fair value of investment property. 

41 Agriculture  Ind AS 41 applies to biological assets and agricultural produce. 

 A biological asset shall be measured on initial recognition and at the 

end of each reporting period at its fair value less costs to sell.  

 The two exceptions to this general principle are at the early stage of an 

asset’s life and when fair value cannot be measured reliably on initial 

recognition.  

 The first exemption is a practical expedient. Ind AS 41 allows that cost 

may approximate fair value where little biological transformation has 

taken place since the initial cost was incurred. The same applies when 

the impact of the biological transformation on price is not expected to be 

material. The second exemption that fair value cannot be reliably 

measured is rarely relevant.  

 Ind AS 41 includes a presumption that fair value can be measured 

reliably for a biological asset. That presumption can be rebutted only on 

initial recognition for a biological asset for which market- determined 

prices or values are not available and for which alternative estimates of 

fair value are determined to be clearly unreliable.  

 Bearer plants are excluded from the scope of Ind AS 41. It is treated 

just like PPE applying Ind AS 16. 

 A gain or loss arising on initial recognition of a biological asset at fair 

value less costs to sell and from a change in fair value less costs to sell 

of a biological asset shall be included in profit or loss for the period in 

which it arises. 

101 First-time 

Adoption of 

Indian 

Accounting 

Standards 

 Ind AS 101 is a transition standard. 

 An entity shall use the same accounting policies in its opening Ind AS 

balance sheet and throughout all periods presented in its Ind AS 

financials statements. 

 Those accounting policies shall comply with each Ind AS effective at the 

end of its first Ind AS reporting period, except as specified in Ind AS 

101. 

 In the opening Ind AS Balance Sheet : 1) Required to recognise all 

assets and liabilities whose recognition is required by Ind ASs, 2) Need 

not recognise items as assets or liabilities if Ind AS do not permit such 

recognition, 3) Required to reclassify items that it recognised in 

accordance with previous GAAP as one type of assets, liability or 

component of equity , but a different type of asset, liability or component 

of equity in accordance with Ind ASs and 4) Required to apply Ind ASs 

in measuring all recognised assets and liabilities. 

 The accounting policies in opening Ind AS Balance Sheet may differ 



K R Girish & Associates 
Chartered Accountants 

 

112 

Doing Business in India – 2016 
- Decoding the regulations 

IND 

AS No 
Description Brief 

from those it used for the same date using previous GAAP. The 

resulting adjustments arise from events and transactions before the 

date of transition to Ind ASs shall be recognised directly in retained 

earnings.  

 Ind AS 101 provides option to use carrying values of all such assets as 

on the date of transition to Ind ASs, in accordance with previous GAAP 

as an acceptable starting point under Ind AS. If an entity uses this 

exemption, the fact and the accounting policy shall be disclosed by the 

entity until such time that those items of PPE, investment properties or 

intangible assets, as the case may be, are significantly depreciated, 

impaired or de-recognised from the entity’s Balance Sheet. 

 Ind AS 8 does not apply for first time adoption of Ind AS. 

102 Share based 

payment 

 Share-based payments are of three types – (1) Equity-settled 

transactions for goods or services acquired by an entity (2) Cash settled 

but price or value of the goods or services is determined on the basis of 

the price of equity instrument of the entity, and (3) Transactions for 

goods or services acquired by the entity in which either the entity can 

settle or supplier can choose settlement by equity instruments of the 

entity. 

  A share-based transaction is recognised when the entity receives or 

acquires the goods and services with a corresponding increase in the 

equity. However, timing of goods and services received or obtained may 

differ from the timing of the issue of equity. In such a case, the entity 

shall recognise an equity suspense account which will be reversed 

when the equity instruments as stated in transaction are issued. 

 Equity settled share-based transactions are measured at the fair value 

of goods or services received unless the fair value cannot be reliably 

estimated. Definition of fair value as per Ind AS 102 is at variant with 

that of Ind AS 113. For the purpose of this standard, the definition as 

per Appendix A of Ind AS 102 is applied.  

 Non-market conditions are not adjusted in determining fair value of 

share options. Whereas market condition is adjusted in the valuation.  

 Share options are measured at intrinsic value and such intrinsic value is 

reviewed at every reporting date when fair value of share option cannot 

be reliably measured.  

 Cancellation of share –based payment transaction or early settlement is 

treated as acceleration of vesting. Any cash payment to settle such 

transaction to the extent of fair value of goods and services is treated as 

payment for share repurchase i.e. equity component is reversed. Any 

excess payment over and above the fair value is expensed. 
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 In cash settled share-based transaction, an entity recognises liability 

measured at fair value share options. The fair value of liability is re-

measured at every reporting date, and with a corresponding change in 

fair value of goods and services.  

 In share-based transaction with cash settlement option, either the 

counterparty or the entity may have option to choose the mode of 

settlement. When the counterparty has the option to choose the mode 

of settlement, the transaction is treated as compound financial 

instruments. The excess of fair value of the equity settlement option 

over the cash settlement option is treated as equity.  

 This standard also covers share-based payment transaction within 

group entities. 

103 Business 

Combinations 

 Ind AS 103 applies to a transaction or other event that meets the 

definition of a business combination. The following transactions are 

excluded from the scope of this standard: (a) accounting for the 

formation of a joint arrangement in the financial statements of the joint 

arrangement itself. (b) the acquisition of an asset or a group of assets 

that does not constitute a business. In such cases the acquirer would 

identify and recognise the individual identifiable assets acquired 

(including those assets that meet the definition of, and recognition 

criteria for, intangible assets in Ind AS 38) and liabilities assumed. The 

cost of the group of assets is be allocated to the individual identifiable 

assets and liabilities on the basis of their relative fair values at the date 

of purchase. Such a transaction or event does not give rise to goodwill.  

 Ind AS 103 allows fair value accounting for business combinations 

applying acquisition method.  

 Appendix C to Ind AS 103 prescribes pooling interest method for 

business combinations of entities under common control which are 

excluded from the scope of IFRS 3.  

 Certain assets acquired and liabilities assumed require to be classified 

as on the date of acquisition , for example financial assets and liabilities, 

derivatives as hedging instruments and separation of embedded 

derivatives, based on the facts and circumstances as on the date. 

However, lease and insurance contracts are classified as per terms and 

conditions at the inception or at the date of modification.  

 An acquirer may either account for partial goodwill which is excess of 

fair value of consideration paid over proportionate shares of net assets 

at fair value. Alternatively, the acquirer may measure full goodwill by 

measuring non-controlling interest at fair value. 

 Purchase consideration is measured at acquisition date fair value and 
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purchase consideration includes contingent consideration.  

104 Insurance 

contracts 

 The objective of this Ind AS is to specify the financial reporting for 

insurance contracts by any entity that issues such contracts (described 

in this Ind AS as an insurer).  

 In particular, it requires: (a) limited improvements to accounting by 

insurers for insurance contracts. (b) disclosures that identify and explain 

the amounts in an insurer’s financial statements arising from insurance 

contracts and helps users of those financial statements understand the 

amount, timing and uncertainty of future cash flows from insurance 

contracts. 

105 Non-current 

Assets Held for 

Sale & 

Discontinuing 

Operations 

 All non-current assets and disposal group held for sale are identified 

based on criteria set out in Ind AS 105  

 Assets should be available for immediate sale in their present 

conditions subject to only the terms and conditions which are usual and 

customary for sales of such assets.  

 Sale must be highly probable  

 Non-current assets held for sale and disposal group are measured at 

lower of the carrying amount and fair value less costs to sell. 

 Non-current assets held for distribution are measured at lower of the 

carrying amount and fair value less costs to sell.  

 Non-current assets held for sale and disposal group are presented in 

the Balance Sheet as current asset. Any liabilities which are part of 

disposal group are also separately presented as current liabilities. 

 Single amount post-tax profit of discontinued operations are separately 

presented in the Statement of Profit and Loss.  

 Cash flows from discontinued operations are also separately presented.  

 Ind AS 33 requires presentation of basic and diluted EPS based on 

profit of discontinued operations. 

106 Exploration for 

and Evaluation 

of Mineral 

Resources 

 The objective of this Ind AS is to specify the financial reporting for the 

exploration for and evaluation of mineral resources. 

 An entity shall not apply this Standard to expenditures incurred: (a) 

before the exploration for and evaluation of mineral resources, such as 

expenditures incurred before the entity has obtained the legal rights to 

explore a specific area. (b) after the technical feasibility and commercial 

viability of extracting a mineral resource are demonstrable. 

107 Financial 

Instruments: 

Disclosures 

 The objective of the standard is to provide disclosure in financial 

statements that enable users to evaluate the significance of financial 

instruments for the entity’s financial position and performance, nature 

and extent of risks arising from financial instruments to which the entity 

is exposed during the period and at reporting date and how the entity 
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manages those risks. 

 The disclosures shall be made on the basis of categories of financial 

assets and financial liabilities, collateral, compound financial 

instruments, defaults and breaches, hedge accounting, fair value of the 

instruments, credit risk, liquidity risk and market risk 

108 Operating 

Segments 

 An operating segment is a component of an entity: (a) that engages in 

business activities from which it may earn revenues and incur expenses 

(including revenues and expenses relating to transactions with other 

components of the same entity), (b) whose operating results are 

regularly reviewed by the entity’s chief operating decision maker to 

make decisions about resources to be allocated to the segment and 

assess its performance, and (c) for which discrete financial information 

is available. 

 An operating segment may engage in business activities for which it has 

yet to earn revenues, for example, start-up operations may be operating 

segments before earning revenues.  

 An entity’s post-employment benefit plans are not operating segments.  

 A cost centre can be operating segment.  

 Ind AS adopts management reporting approach to identify operating 

segments.  

 Ind AS 108 does not impose the requirement to report segment 

information on a product or geographical basis. This standard requires 

operating segments to be identified on the basis of internal reports on 

components of the entity that are regularly reviewed by the Chief 

Operating Decision Maker (“CODM”), in order to allocate the resources 

and also to assess its performance.  

 On adoption of Ind AS, company will have to compile information of 

revenue generated by each customer to furnish disclosures required by 

Ind AS 108. Under this, disclosures are required when an entity 

receives more than 10% of its revenue from a single customer. In such 

instance, an entity must disclose this fact, the total amount of revenue 

earned from each such customer and the name of the operating 

segment that reports the revenue.  

109  Financial 

Instruments 

 Classifies financial assets and financial liabilities, and prescribes 

measurement criteria 

 Financial assets are classified into – (i) Financial assets at fair value 

through profit and loss (ii) Financial assets at fair value through other 

comprehensive income (iii) Financial assets at amortised cost. The 

classification is carried as per business model of the investing entity.  

 A financial liability is classified into any of the five categories – (1) 
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financial liability as at amortised cost, (2) financial liability as at fair 

value through profit or loss, (3) financial liability arising out 

de-recognition of financial asset that does not qualify for de-recognition 

(4) financial guarantee and (5) Commitments to provide a loan at a 

below market interest rate. 

 Covers accounting principles to be followed for recognition, 

de-recognition and reclassification of financial assets and financial 

liabilities.  

 Requires in certain cases that embedded derivative shall be segregated 

from the host contract by the issuer of financial instruments.  

 Prescribes methodology for impairment testing  

 Prescribes principles of hedge accounting. 

110 Consolidated 

Financial 

Statements 

 All parent entities shall present consolidated financial statements other 

than those that are excluded.  

 Parent entities which are excluded from consolidation of subsidiaries 

are stated below: (1) Parent entities which meet all four conditions: (i) it 

is a wholly-owned subsidiary or is a partially-owned subsidiary of 

another entity and all its other owners, including those not otherwise 

entitled to vote, have been informed about, and do not object to, the 

parent not presenting consolidated financial statements; (ii) its debt or 

equity instruments are not traded in a public market (a domestic or 

foreign stock exchange or an over-the-counter market, including local 

and regional markets); (iii) it did not file, nor is it in the process of filing, 

its financial statements with a securities commission or other regulatory 

organization for the purpose of issuing any class of instruments in a 

public market; and (iv) its ultimate or any intermediate parent produces 

consolidated financial statements that are available for public use and 

comply with Ind ASs. (2) An investment entity which is required under 

Paragraph 31 of Ind AS 10 to measure all of its subsidiaries at fair value 

through profit or loss. 

 Subsidiaries are defined on the basis of control.  

 Meaning of the term control is different in the Companies Act, 2013 and 

Ind AS 110. 

 Control is determined applying three criteria – (1) existence of power 

over the investee; (2) exposure, or rights, to variable returns from its 

involvement with the investee; and (3) the ability to use its power over 

the investee to affect the amount of the investor’s returns. 

 Non-controlling interest is recognized even if the value is negative. 

111 Joint 

Arrangements 

 Joint arrangement is based on contractual arrangement and joint 

control.  
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IND 

AS No 
Description Brief 

 Existence of joint control is characterized by collective control and 

unanimous consent. 

 Unanimous consent is characterized by protective right that decision 

cannot be taken without the consent of the concerned investor and right 

to take decision on relevant activities. 

  A critical distinguishing feature of joint operation and joint venture is 

that in joint operation, the investors (called joint operators) have right 

over individual assets and liabilities of the joint arrangement, whereas, 

in joint venture , the investor (called joint venturers) have right over net 

assets of the joint arrangement. 

112 Disclosures of 

Interests in 

Other Entities 

 Ind AS 112 is a disclosure standard. It requires disclosures relating to 

interest in subsidiary, associate, joint arrangement and structures 

entities. 

 An entity would disclose significant judgements and assumptions in 

determining whether it has control, significant influence or joint control 

over an investee as the case may be and changes therein.  

 An entity shall disclose significant judgements and assumptions (i) if it 

determines that it has control over an entity even though it does not 

hold more than half of the voting rights or (ii) if it determines that it does 

not have control over an entity even though it holds more than half of 

the voting rights.  

 Similarly, an entity shall disclose significant judgements and 

assumptions (i) if it determines that it has significant influence over an 

entity even though it does not hold twenty per cent or more of the voting 

rights or (ii) if it determines that it does not have significant influence 

over an entity even though it holds twenty per cent or more the voting 

rights.  

 This standard requires disclosures in respect of subsidiaries and Non-

Controlling Interest (“NCI”) covering – (i) name, (ii) principal business, 

(iii) interest of the parent, (iv) share of profit of the NCI during the 

current period and accumulated balance of NCI, (v) summarized 

financial information including non-current and current assets, non-

current and current liabilities, revenue, profit and total comprehensive 

income.  

 The disclosures would also include – (a) significant restrictions in using 

assets of the Group or settlement of liabilities, (b) protective rights of 

NCI like repayment of liabilities of subsidiary before repayment of 

liabilities of the parent, (c) effect of change in controlling interest without 

loss of control in subsidiary and (d) accounting effect like gain or loss 

arising out of loss of control in a subsidiary and presentation thereof.  
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AS No 
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 This standard also details out disclosures by investment entity if it opts 

for not consolidating its subsidiary. The disclosures include – (i) name, 

(ii) principal business, (iii) interest of the parent, (iv) significant 

restriction, (v) commitments, (vi) financial support provided without 

contractual obligation.  

 ;This standard requires disclosures relating to interests in joint 

arrangements and association. Disclosures include – (i) name, (ii) 

nature of entity’s relationship, (iii) place of business, (iv) proportion of 

ownership interest or participating shares held by the entity. 

 Aggregate information shall be disclosed separately for immaterial joint 

ventures or association. Disclosures are provided on individual entity-

basis for each material joint ventures or associated.  

113 Fair Value 

Measurement 

 Ind AS 113 defines fair value and requires disclosures about fair value 

measurements. 

 It applies to Ind ASs that requires or permits fair value measurements or 

disclosures about fair value measurements (and measurements, such 

as fair value less costs to sell, based on fair value or disclosures about 

those measurements), except in specified circumstances. 

114 Regulatory 

deferral 

accounts 

 This standard permits recognition of assets and liabilities out of deferral 

of expenses and income in respect of a rate regulated entity which has 

been allowed by a regulator.  

 It describes regulatory deferral account balances as amounts of 

expense or income that would not be recognised as assets or liabilities 

in accordance with other Standards, but that qualify to be deferred in 

accordance with this Ind AS 114 because the amount is included, or is 

expected to be included, by the rate regulator in establishing the price 

that an entity can charge to customers for rate-regulated goods or 

services. 

115 Revenue from 

contracts with 

customers 

 This standard establishes principles for reporting useful information to 

users of financial statements about the nature, amount, timing and 

uncertainty of revenue and cash flows arising from an entity’s contracts 

with customers. 

 The entity should perform 5 steps in recognizing revenue. (1) Identify 

the customer (2) Identify the performance obligations in the contract (3) 

Determine the transaction price (4) Allocate the transaction price to 

performance obligations in the contract and (5) Recognize the revenue 

when the entity satisfies as and when obligations are satisfied. 

 Under this, revenue is to be measured at the amount of consideration to 

which the entity expects to be entitled (rather than contractually 

specified) in exchange for transferring promised goods & services.  
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 If transaction price is subject to variability, an entity would be required to 

estimate transaction price by using either (i) the expected value 

(probability-weighted) approach or (ii) the most likely amount approach 

depending on which method the entity expects to better predict the 

amount of consideration to which the entity is entitled.  

 With regard to services, entity should recognize revenue over time by 

measuring progress towards completion.  

 Entities are required to recognise revenue as “control” of the goods or 

services underlying a performance obligation are transferred to the 

customer. This control-based model differs from the risks-and-rewards 

model generally applied under current revenue recognition guidance. 

Entities must first determine whether control is transferred over time. 
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14. Capital Markets in India 
 

Overview 

 

Public limited companies can raise capital and access financial markets through public issues of 

securities. 

 

The Capital Market is a market for financial investments that are direct or indirect claims to capital. It 

embraces all forms of lending and borrowing, whether or not evidenced by the creation of a 

negotiable financial instrument. 

 

The Capital Market comprises of institutions and mechanisms through which intermediate term funds 

and long term funds are pooled and made available to business, government and individuals.  

The main legislations governing the Capital Market are:– 

 The Securities Exchange Board of India Act, 1992 (“SEBI”) which establishes Securities 

Exchange Board of India to protect investors and develop and regulate securities market. 

 The Securities Contracts (Regulation) Act, 1956, (“SCRA”) which regulates transactions in 

securities through control over stock exchanges. 

 The Depositories Act, 1996 which provides for electronic maintenance and transfer of 

ownership of demat securities. 

 The Companies Act, 2013, which governs the corporate sector in relation to issue, allotment 

and transfer of securities and disclosures to be made in relation to issues of Securities 

 

14.1. Securities Exchange Board of India Act, 1992 
 

This Act establishes Securities Exchange Board of India with statutory powers for: 

 

 Protecting the interests of investors in securities, 

 Promoting the development of the securities market, and  

 Regulating the securities market. Its regulatory jurisdiction extends over corporates in the 

issuance of capital and transfer of securities, in addition to all intermediaries and persons 

associated with securities market. 

 

Issue by an Indian Company 

 

Public issues by an Indian company are governed by Securities and Exchange Board of India (Issue 

of Capital and Disclosure Requirements) Regulations, 2009 [“ICDR Regulations”]. The various criteria 

to be fulfilled by an issuer for an Initial Public Offer (“IPO”) as per the ICDR Regulations are as 

follows: 

 

Eligibility Requirements 
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An issuer may make an initial public offer, if: 

 It has net tangible assets of at least Rs 30 million in each of the preceding 3 full years, of which 

not more than 50 percent is held in monetary assets. However, If more than 50 percent of the 

net tangible assets are held in monetary assets, the issuer has made firm commitments to 

utilize such excess monetary assets in its business or project; 

 It has a net worth of at least Rs 10 million in each of the preceding 3 full years; 

 The aggregate of the proposed issue size and all previous issues in the same financial year in 

terms of issue size does not exceed 5 times its pre-issue net worth as per the audited balance 

sheet of the preceding financial year; and 

 If it has changed its name within the last 1 year, at least 50 percent of the revenue for the 

preceding 1 full year is earned from the activity indicated by the new name. 

 An issuer may make an initial public offer of convertible debt instruments without making a prior 

public issue of its equity shares and listing thereof. 

 An issuer shall not make an allotment pursuant to a public issue if the number of prospective 

allottees is less than one thousand. 

 No issuer shall make an initial public offer if there are any outstanding convertible securities or 

any other right which would entitle any person any option to receive equity shares after the 

initial public offer. 

 No issuer shall make an initial public offer, unless as on the date of registering prospectus or 

red herring prospectus with the Registrar of Companies, the issuer has obtained grading for the 

initial public offer from at least one credit rating agency registered with the Board. 

 

Pricing 

 

An issuer may determine the price of specified securities in consultation with the lead merchant 

banker or through the book building process. 

 

Differential pricing:  

 

 Differential pricing is permissible in a public issue to retail individual investors or retail individual 

shareholders. 

 Retail investors can be offered shares at a discount to the price offered to other investor 

categories (Maximum discount can be 10 percent) 

 

Price and price band 

 

The issuer may mention a price or price band in the draft prospectus and determine the price at a 

later date before registering the prospectus with the Registrar of Companies  

 

Face value of equity shares  

 

 If the issue price per equity share is Rs 500, then the issuer can fix the face value of shares 

below Rs 10 but a minimum of Rs 1 
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 If the issue price per equity share is less than Rs 500, then the face value of the equity shares 

shall be Rs 10 per equity share 

 

Minimum Promoters’ Contribution 

 

As per the ICDR Regulations, the promoters of the issuer in case of an IPO are required to contribute 

not less than 20 percent of the post-issue share capital of the issuer company. The promoters are 

required to satisfy this requirement at least 1 day prior to the date of opening of the issue and such 

amount is to be kept in an escrow account with a scheduled commercial bank. Where the promoters’ 

contribution has already been brought in and utilised, the issuer is required to give the cash flow 

statement disclosing the use of such funds in the offer document. Further, where the minimum 

promoters’ contribution is more than one hundred crore rupees, the promoters have to bring in at least 

one hundred crore rupees before the date of opening of the issue and the remaining amount can be 

brought on pro-rata basis before the calls are made to public. 

 

For the purpose of computation of minimum promoters’ contribution, there are certain securities such 

as shares acquired for consideration other than cash, certain bonus shares and pledged securities 

which are ineligible for minimum promoters’ contribution. 

 

However, the requirement of minimum promoters’ contribution is not applicable in case an issuer does 

not have any identifiable promoter or in case of a rights issue. 

 

Restriction on Transferability (Lock-In) Of Promoters’ Contribution 

 

The promoters’ minimum contribution is subject to a lock-in period of three years from the date of 

commencement of commercial production or date of allotment in the public issue, whichever is later 

and in case of promoters’ holding in excess of minimum promoters’ contribution shall be locked-in for 

a period of one year. 

 

The balance of the pre-issue capital (ie, held by persons other than promoters), other than shares 

issued to employees prior to IPO under an employee stock option plan and shares held by domestic 

and foreign venture capital investors (who have registered with SEBI and have held shares at least for 

a period of 1 year prior to filing of the prospectus), are subject to a lock-in period of 1 year. 

 

Minimum Offer to Public 

 

In case of an initial public offer, the minimum offer to public as per ICDR regulations are shall be at 

least 10 percent or 25 percent of the post-issue capital 

 

Period of Subscription 

 

A public issue shall be kept open for at least three working days but not more than ten working days 

including the days for which the issue is kept open in case of revision in price band. 
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Manner of Disclosures in the Offer Documents  

 

The disclosures to be made in the offer documents are stipulated in the ICDR Regulations which are 

classified under various heads such as risk factors, capital structure, particulars of issue, financial 

disclosure, outstanding litigations and defaults, regulatory and statutory disclosures, utilization of 

issue proceeds, etc. 

 

Issue by Foreign Companies in India 

 

An Indian Depository Receipt (“IDR”) is a way for a foreign company to raise money in India. IDR is 

an instrument denominated in Indian Rupees in the form of a depository receipt created by a 

Domestic Depository (custodian of securities registered with SEBI) against the underlying equity 

shares of issuing company. 

 

IDRs are governed by: 

 

 The Companies (Issue of Indian Depository Receipts) Rules, 2004 (“IDR Rules”); 

 SEBI issued guidelines for disclosure with respect to IDRs and the model listing agreement to 

be entered between Stock Exchange and the foreign issuer specifying continuous listing 

requirements; and 

 The Companies Act 

 

The eligibility criteria to issue IDRs are: 

 

As per the IDR Rules: 

 

 Its pre‐ issue paid‐ up capital and free reserves are at least USD 100 million and it has had an 

average turnover of USD 500 million during the 3 financial years preceding the issue. 

 It has been making profits for at least five years preceding the issue and has been declaring 

dividend of not less than 10 percent each year for the said period. 

 Its pre‐ issue debt equity ratio is not more than 2:1. 

 It shall fulfil the eligibility criteria laid down by SEBI from time to time in this behalf. 

 

As per the ICDR Regulations: 

 

The foreign issuing company shall have: 

 

 Pre-issue paid-up capital and free reserves of at least USD 500 million and has a minimum 

average market capitalisation (during the last three years) in its parent country of at least USD 

100 million; 

 A continuous trading record or history on a stock exchange in its parent country for at least 

three immediately preceding years; 
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 A track record of distributable profits for at least three out of preceding five years; 

 Listed in its home country and not prohibited to issue securities by any Regulatory Body and 

has a good track record with respect to compliance with securities market regulations. 

 

Issue of Capital by Small and Medium Enterprises on Institutional Trading Platform without 

Initial Public Offering 

 

SEBI (Listing of Specified Securities on Institutional Trading Platform) Regulations, 2013 governs the 

process of listing of Small and Medium Enterprises ("SMEs”) which do not have their securities listed 

on any recognised stock exchange and which seek listing of their specified securities exclusively on 

the institutional trading platform. 

 

Definitions 

 

 Institutional trading platform means the trading platform in a SME exchange for listing and 

trading of specified securities of small and medium enterprises for informed investors; 

 Small and medium enterprise means a public company including Start-up Company that 

complies with all the eligibility conditions (as enumerated below). 

 

Eligibility Conditions 

 

A SME shall be eligible for listing of its securities on the institutional trading platform, if it satisfies the 

following conditions: 

 The company, its promoter, group company or director does not appear in the wilful defaulters 

list of Reserve Bank of India as maintained by Credit Information Bureau (India) Limited 

(“CIBIL”); 

 There is no winding up petition against the company that has been admitted by a competent 

court; 

 The company, group companies or subsidiaries have not been referred to the Board for 

Industrial and Financial Reconstruction (“BIFR”) within a period of five years prior to the date of 

application for listing; 

 No regulatory action has been taken against the company, its promoter or director, by the 

Board, Reserve Bank of India, Insurance Regulatory and Development Authority or Ministry of 

Corporate Affairs within a period of five years prior to the date of application for listing; 

 The company has not completed a period of more than ten years after incorporation and its 

revenues have not exceeded Rs 1 Billion in any of the previous financial years; 

 The paid up capital of the company has not exceeded Rs 250 million in any of the previous 

financial years; 

 the company has at least one full year’s audited financial statements, for the immediately 

preceding financial year at the time of making listing application;  

 any one of the following criteria: 
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- At least one alternative investment fund, venture capital fund or other category of 

investors/lenders approved by the Board has invested a minimum amount of Rs 5 million in 

equity shares of the company, or 

- At least one angel investor who is a member of an association/group of angel investors which 

fulfils the criteria laid down by the recognised stock exchange, has invested a minimum 

amount of Rs 5 million in the equity shares of the company through such association/group, 

or  

- The company has received finance from a scheduled bank for its project financing or working 

capital requirements and a period of three years has elapsed from the date of such financing 

and the funds so received have been fully utilized,  

- A registered merchant banker has exercised due diligence and has invested not less than Rs 

5 million in equity shares of the company which shall be locked in for a period of three years 

from the date of listing, or 

- A Qualified Institutional Buyer (“QIB”) has invested not less than Rs 5 million in the equity 

shares of the company which shall be locked in for a period of three years from the date of 

listing, or  

- A specialized international multilateral agency or domestic agency or a public financial 

institution as defined under section 2(72) of the Companies Act, 2013 has invested in the 

equity capital of the company. 

 

Conditions on issue of securities and raising of capital 

 

Some of the conditions as per SEBI (Listing of Specified Securities on Institutional Trading Platform) 

Regulations are: 

 Listing of specified securities on institutional trading platform shall not be accompanied by any 

issue of securities to the public in any manner. 

 The company shall not make initial public offering while its specified securities are listed on 

institutional trading platform. 

 The company listed on institutional trading platform may raise capital through private placement 

or rights issue without an option for renunciation of rights. 

 

Minimum promoter shareholding and lock-in 

 

Not less than 20 percent of the post listing capital shall be held by the promoters at the time of listing 

of specified securities of the small and medium enterprise which shall be locked-in for a period of 3 

years from date of listing. 

 

14.2. Investment Vehicles 
 

Investment Vehicle means an entity registered and regulated under relevant regulations framed by 

SEBI or any other authority designated for the purpose, and includes 

 

 Real Estate Investment Trusts (“REITs”) governed by the SEBI (REITs) Regulations, 2014, 
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 Infrastructure Investment Trusts (“InvITs”) governed by the SEBI (InvITs) Regulations, 2014, 

and  

 Alternative Investment Funds (“AIFs”) governed by the SEBI (AIFs) Regulations, 2012 

 

The above mentioned SEBI Regulations pertaining to the Investment Vehicles stipulate the various 

conditions and criteria to regulate aspects pertaining to their Registration, Eligibility Criteria, conditions 

for Listing of units, Investment conditions, Rights and Responsibilities of parties to the Investment 

Vehicle, Disclosures and Reporting etc. 

 

14.2.1. REITS 

 

REIT is a special type of investment vehicle which operates more like mutual funds but invests in real 

estate properties for returns. REIT is a trust that owns and manages income generating developed 

properties and offers its unit to public investors. 

 

A brief of the framework laid down by SEBI pertaining to REITS in India, as per the SEBI (REITs) 

Regulations, 2014 are provided below: 

 

 SEBI (REITs) Regulation, 2014, provides that no person shall act as a REIT unless it is 

registered with the SEBI.  

 For registration, an application for grant of certificate of registration as REIT shall be made, by 

the sponsor [ie, any person(s) who set(s) up the REIT and is designated as such] in Form A as 

specified in the Schedule I to these regulations and shall be accompanied by a non-refundable 

application fee of such amount and shall be payable in the prescribed manner.  

 For the purpose of registration, SEBI shall consider all matters relevant to the activities as a 

REIT, particularly, the following aspects: 

- The applicant is a trust and the instrument of trust is in the form of a deed duly registered in 

India under the provisions of the Registration Act, 1908; 

- The trust deed has its main objective as undertaking activity of REIT in accordance with these 

regulations and includes responsibilities of the Trustee as prescribed under these regulations; 

- Persons have been designated as sponsor(s), manager and trustee under these regulations 

and all such persons are separate entities and fulfill the prescribed criteria under these 

regulations; 

- No unit holder of the REIT enjoys preferential voting or any other rights over another unit 

holder;  

- There are no multiple classes of units of REIT; 

- The applicant has clearly described at the time of application for registration, details 

pertaining to proposed activities of the REIT; 

- The applicant and parties to the REIT are fit and proper persons based on the criteria as 

specified in Schedule II of the Securities and Exchange Board of India (Intermediaries) 

Regulations, 2008; 

- Whether any previous application for grant of certificate by the applicant or any related party 

has been rejected by the SEBI; 
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- Whether any disciplinary action has been taken by the SEBI or any other regulatory authority 

against the applicant or any related party under any SEBI Act or the regulations or circulars or 

guidelines made thereunder. 

 Listing of a REIT is mandatory and the initial offer of the units to be made only through public 

issue. 

 The minimum offer size prescribed is Rs 2.5 billion and a minimum float of 25 percent. At the 

time of public issue the value of assets owned by REIT should be not less than Rs 5 billion. The 

minimum subscription size has been fixed at Rs 0.2 lakh. 

 The REIT may invite for subscriptions and allot units to any person, whether resident or foreign, 

provided that in case of foreign investors, such investment shall be subject to guidelines as 

may be specified by Reserve Bank of India and the government from time to time (covered 

separately) 

 Investment by REIT can be made directly or through Special Purpose Vehicles (“SPVs”) 

holding at least 80 percent of their assets directly in such properties and shall not invest in 

other SPVs. 

 At least 80 percent of the value of the REIT assets needs to be in completed and revenue 

generating properties. 

 Remaining 20 percent can be invested in developmental properties (restricted to 10% of the 

value of the REIT assets), listed or unlisted debt of companies/ body corporate in real estate 

sector, mortgage backed securities, equity shares of companies listed on a recognized stock 

exchange in India which derive not less than 75 percent of their operating income from Real 

Estate activity, government securities, money market instruments or cash equivalents; 

 Investment in other REITs is not allowed. 

 REITs are barred from investing in vacant land or agricultural land or mortgages other than 

mortgage backed securities. 

 REITs shall invest in at least 2 projects with only maximum of 60 percent of value of assets 

which can be invested in single project. 

 A minimum of 75 percent of the revenue of the REIT and the SPV, except gains arising from 

the disposal of properties, should come from rental, leasing and letting or any other income 

incidental to the leasing of assets. 

 At least 90 percent of the net distributable income after tax of the REIT shall be distributed to 

the unit holders at least on half yearly basis. 

 Related party transactions are allowed on an arm’s-length basis. 

 The aggregate consolidated borrowings and deferred payments of the REIT shall never exceed 

49 percent of the value of the REIT assets. In case such borrowings/ deferred payments 

exceed 25 percent, approval from unit holders and credit rating shall be required. 

 

14.2.2. InvITs 

 

InvITs is like a mutual fund, which enables direct investment of small amounts of money from possible 

individual/institutional investors in infrastructure to earn a small portion of the income as return. InvITs 

work like mutual funds or REITs in features. InvITs can be treated as the modified version of REITs 

designed to suit the specific circumstances of the infrastructure sector. 
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A brief of the framework laid down by SEBI pertaining to InvITs in India, as per the SEBI (InvITs) 

Regulations, 2014 are provided below: 

 

 SEBI (InvITs) Regulation, 2014, provides that no person shall act as an InvIT unless it is 

registered with the SEBI.  

 For registration, an application for grant of certificate of registration as InvIT shall be made, by 

the sponsor [ie, any person(s) who set(s) up the REIT and is designated as such] in Form A as 

specified in the Schedule I to these regulations and shall be accompanied by a non-refundable 

application fee of such amount and shall be payable in the prescribed manner.  

 For the purpose of registration, SEBI shall consider all matters relevant to the activities as a 

InvIT, particularly, the following aspects: 

- The applicant is a trust and the instrument of trust is in the form of a deed duly registered in 

India under the provisions of the Registration Act, 1908; 

- The trust deed has its main objective as undertaking activity of InvIT in accordance with these 

regulations and includes responsibilities of the Trustee as prescribed under these regulations; 

- Persons have been designated as sponsor(s), investment manager and trustee under these 

regulations and all such persons are separate entities and fulfill the prescribed criteria under 

these regulations; 

- No unit holder of the InvIT enjoys preferential voting or any other rights over another unit 

holder; 

- There are no multiple classes of units of InvIT; 

- The applicant has clearly described at the time of application for registration, details 

pertaining to proposed activities of the InvIT; 

- The applicant and parties to the InvIT are fit and proper persons based on the criteria as 

specified in Schedule II of the Securities and Exchange Board of India (Intermediaries) 

Regulations, 2008; 

- Whether any previous application for grant of certificate by the applicant or any related party 

has been rejected by the SEBI; 

- Whether any disciplinary action has been taken by the SEBI or any other regulatory authority 

against the applicant or any related party under any SEBI Act or the regulations or circulars or 

guidelines made thereunder. 

 InvITs can raise funds by way of both publicly offered and privately placed InvITs. 

 The minimum offer size prescribed is Rs 2.5 billion. At the time of public issue the value of 

assets owned by REIT should be not less than Rs 5 billion. 

 The minimum public holding in case of publicly offered InvITs after listing shall be 25 percent  

 The minimum number of unit holders, other than the Sponsor in case of privately placed InvITs 

shall be 5 each not holding more than 25 percent, and in case of the publicly offered InvITs 

shall be 20 each holding not more than 25 per cent. 

 The trading lot of units in case of privately placed InvITs, shall be Rs 10 million and in case of 

publicly offered InvITs, it shall be Rs 0.5 million. 

 InvITs can invest in both completed/ revenue generating projects as well as under construction 

projects/ other assets in a manner as provided under the InvITs Regulations.  
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 InvITs can invest in infrastructure projects either directly or through SPV. In case of Public 

Private Partnership (“PPP”) projects, investment in infrastructure projects has to be mandatorily 

through SPV’s. 

 InvIT shall hold or propose to hold controlling interest and more than 50 percent of the equity 

share capital or interest in the underlying SPV, save and except as may be prohibited by any 

prevailing laws/ regulatory requirement/ requirement emanating from the concession 

agreement. 

 At least 80 percent of the value of the InvIT assets needs to be in completed and revenue 

generating properties subject to the following conditions: 

- If the investment has been made through a SPV, only the portion of direct investments in 

eligible infrastructure projects by such SPV shall be considered; and  

- If the project is implemented in stages, the part of the project which can be categorised as 

completed and revenue generating project shall be considered. 

- The initial issue of units shall be way of initial offer only;  

- Minimum subscription of from any investor in initial and follow on offer shall be Rs 1 million; 

- Units proposed to be offered to the public is not less than 25 percent of the total of the 

outstanding units of InvIT and the units being offered by way of the offer document; and  

- The InvIT may invite for subscriptions and allot units to any person, whether resident or 

foreign, however, such investment to foreign investors shall be subject to guidelines issued by 

the Reserve Bank of India and the Government. 

 Remaining 20 percent can be invested in developmental properties (restricted to 10 percent of 

the value of the InvIT assets), listed or unlisted debt of companies/ body corporate in 

infrastructure sector, equity shares of companies listed on a recognized stock exchange in 

India which derive not less than 70 percent of their operating income from Infrastructure 

activity, government securities, money market instruments or cash equivalents; 

 Investment in other InvIT is not allowed. 

 At least 90 percent of the net distributable income after tax of the REIT shall be distributed to 

the unit holders at least on half yearly basis, in case of publicly offered InvITs and at least once 

a year in case of privately placed InvITs . 

 Related party transactions are allowed on an arm’s-length basis. 

 The aggregate consolidated borrowings and deferred payments of the InvIT shall never exceed 

49 percent of the value of the InvIT assets. In case such borrowings/ deferred payments 

exceed 25 percent, approval from unit holders and credit rating shall be required. 

 

14.2.3. AIF 

 

AIF refers to any fund established in India in the form of a trust, company or LLP, which is a privately 

pooled investment vehicle and is not covered under the SEBI‘s Mutual Funds (“MFs”) Regulations or 

Collective Investment Schemes (“CIS”) Regulations. Thus, AIFs offer a new way of investing in India, 

separate from the MF or CIS route. Further, the funds registered as venture capital funds under 

SEBI‘s Venture Capital Funds Regulations shall continue till their normal wind up but, all new funds 

and schemes ;will now be launched under the AIF regulations. 
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There are 3 different categories of AIF: 

 

 Category I: such funds generally invest in start-ups or early stage ventures or social ventures 

or SMEs or infrastructure or other sectors or areas which the government or regulators 

consider as socially or economically desirable. This category of AIFs are perceived to have 

positive spillover effects on the economy, for which certain incentives or concessions might be 

considered by SEBI or Government of India, eg. Venture Capital Funds, SME Funds, Social 

Venture Funds and Infrastructure Funds. 

 

 Category II: AIFs which neither fall in Category I or Category II, for which no specific incentives 

or concessions are given. They do not undertake leverage or borrowing other than to meet the 

permitted day to day operational requirements, as is specified for Category I AIFs. Eg. Private 

Equity or debt fund. 

 

 Category III: Category III is primarily for hedge funds. These AIF’s can undertake leverage to a 

great extent. These funds trade with a view to make short term returns. These funds are 

allowed to invest in Category I and II AIF’s. They receive no specific incentives or concessions 

from the government or any other regulator. 

 

A brief of the framework laid down by SEBI pertaining to AIFs in India, as per the SEBI (AIFs) 

Regulations, 2012 are provided below: 

 

 SEBI (InvITs) Regulation, 2014, provides that no person shall act as an AIF unless it has 

obtained a certification of registration from SEBI.  

 An application for grant of certificate shall be made, in Form A as specified in the Schedule I to 

these regulations and shall be accompanied by a non-refundable application fee of such 

amount and shall be payable in the prescribed manner.  

 For the purpose of grant of certificate, SEBI shall consider various matters based on the type of 

applicant, the applicant has clearly described at the time of application for registration, details 

pertaining to proposed activities of the AIF, whether the applicant or any entity established by 

the Sponsor or Manager has earlier been refused registration by the Board etc. 

 An AIF may raise funds from any Indian as well as a foreign investor, subject to the extant 

regulations governing foreign direct investments (dealt with separately)  

 Each scheme of the AIF shall have corpus of at least Rs 200 million. 

 An AIF shall have maximum 1,000 investors per scheme. 

 An investment of a minimum of Rs 10 million from shall be obtained from each investor by an 

AIF. Where the investors are employees or directors of the AIF or of the fund manager, 

minimum investment of Rs 2.5 million shall be obtained.  

 The Manager or Sponsor shall have a continuing interest in the AIF of not less than 2.5 percent 

of the corpus or Rs 50 million, whichever is lower, in the form of investment in the AIF and such 

interest shall not be through the waiver of management fees. Specifically in case of Category III 

AIF, the continuing interest shall be not less than 5 percent of the corpus or Rs 100 million, 

whichever is lower. 
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 Units of a close-ended AIF (i.e. units of Category I, Category II and close-ended Category III 

AIFs) may be listed on stock exchange subject to a minimum tradable lot of Rs 10million. 

However, units are permitted to be listed only after final close of the AIF or scheme, as the case 

may be. 

 

 The general investment conditions applicable to all categories of AIF are as follows: 

 

- AIFs may invest in securities of companies incorporated outside India subject to conditions or 

guidelines stipulated by RBI and SEBI; 

- Category I and II AIFs shall invest not more than 25 percent of the corpus in one investee 

company; 

- Category III AIFs shall invest not more than 10 percent of the corpus in one Investee 

Company; 

- Un-invested portion of corpus may be invested in liquid mutual funds or bank deposits or 

other liquid assets as per the investment objective; 

 Additionally, the SEBI (AIF) Regulations also prescribes certain specific investment conditions 

applicable to each category of AIF 

 

14.3. Securities Contracts (Regulation) Act, 1956 
 

This Act provides for direct and indirect control of virtually all aspects of securities trading and the 

running of stock exchanges and aims to prevent undesirable transactions in securities. It gives central 

government/SEBI regulatory jurisdiction over 

 

 Stock exchanges through a process of recognition and continued supervision,  

 Contracts in securities, and  

 Listing of securities on stock exchanges. As a condition of recognition, a stock exchange 

complies with prescribed conditions of Central Government.  

 

Organized trading activity in securities takes place on a specified recognised stock exchange. The 

stock exchanges determine their own listing regulations which have to conform to the minimum listing 

criteria set out in the Rules. 

 

14.4. Depositories Act, 1996 
 

The Depositories Act, 1996 provides for the establishment of depositories in Securities with the 

objective of ensuring free transferability of Securities with speed, accuracy and security by 

 

 Making securities of public limited companies freely transferable subject to certain exceptions; 

 Dematerializing the securities in the depository mode; and  

 Providing for maintenance of ownership records in a book entry form. In order to streamline the 

settlement process, the Act envisages transfer of ownership of Securities electronically by book 

entry without making the securities move from person to person. 
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OVERVIEW OF IMPORTANT REGULATIONS FRAMED BY SEBI 

S.No Regulations Purpose 
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1.  SEBI (Listing Obligations and 

Disclosure Requirements) Regulations, 

2015 

To consolidate and streamline the provisions of existing 

listing agreements for different segments of capital markets 

such as equity shares (including convertibles), 

non-convertible debt securities, etc. and disclosure norms in 

relation thereto, thereby ensuring better enforceability. 

2.  SEBI (Substantial Acquisition of Shares 

and Takeovers) Regulations, 2011  

To prevent hostile takeovers and at the same time, provide 

some more opportunities of exit to innocent shareholders 

who do not wish to be associated with a particular acquirer. 

3.  SEBI (Issue of Capital and Disclosure 

Requirements) Regulations, 2009 

To regulate the issue of securities of a company to public, 

shareholders and institutional investors through the primary 

market.  

4.  SEBI (Public Offer and Listing of 

Securitised Debt Instruments) 

Regulations,2008 

Provides for public issue and listing of instruments that are 

issued by a special purpose vehicle (SPV) through 

securitization. 

5.  SEBI (Issue of Sweat Equity) 

Regulations, 2002 

Regulation for issue of Sweat Equity Shares 

6.  SEBI (Issue and Listing of Debt 

Securities)Regulations, 2008 

Sets up the regime for issuance of debt securities by 

companies, public sector undertakings as well as statutory 

corporations, both by way of a public issue as well as on a 

private placement basis. 

7.  SEBI (Foreign Portfolio Investors) 

Regulations, 2014 

Provides framework for registration and procedures regard to 

Foreign investors who proposes to make portfolio investment 

in India  

8.  SEBI (Mutual Funds) Regulations, 

1996  

To regulate the operations of mutual fund in India 

9.  SEBI (Alternative Investment Funds) 

Regulations, 2012 

To monitor unregulated funds, encourage formation of new 

capital.  Promotes the set-up of Start-up in India 

10.  SEBI (Foreign Venture Capital 

Investors) Regulations 2000  

To provide FVCIs a favourable environment with respect to 

their investments in India  

11.  SEBI (Issue and Listing of Debt 

Securities by Municipalities) 

Regulations, 2015 

Provides framework governing the issuance and listing of 

bonds by Municipalities and will enable the investors to make 

an informed investment decision before investing in the 

bonds issued by such entities.  

12.  SEBI (Infrastructure Investment Trusts) 

Regulations, 2014 

Provides for setting up of infrastructure investment trusts to 

channel more investments into the infrastructure sector. 

13.  SEBI (Real Estate Investment Trusts) 

Regulations, 2014 

Provides for setting up of Real estate investment trusts to 

channel more investments into the Real estate sector. 

14.  SEBI (Delisting of Equity Shares) 

Regulations, 2009 

To provide voluntary delisting easier for companies 

15.  SEBI (Investor Protection and 

Education Fund) Regulations, 2009  

Sets up Fund to Protect and Educate the Investor  

16.  SEBI (Prohibition of Insider Trading) Norms to check illicit transactions in shares of listed firms by 
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Regulations, 2015 management personnel 

17.  SEBI (Prohibition of Fraudulent and 

Unfair Trade Practices relating to 

Securities Market) Regulations, 2003  

Regulation to prohibit fraudulent and unfair trade practices 

relating to securities market 

18.  SEBI (Buy Back Of Securities) 

Regulations, 1998  

To provide for regulation of Buy-back of Securities 

19.  SEBI (Ombudsman) Regulations, 2003 A scheme formulated by the SEBI to redress investor 

grievances swiftly. The ombudsman will handle grievances of 

investors relating to non-receipt of refund orders, allotment 

letters for public issue of securities, or units of mutual funds 

or collective investment schemes, non-receipt of share 

certificates, unit certificates, debenture certificates, interest 

on debentures, delayed refund, non-transfer of securities 

and any grievance relating to public rights or bonus issues or 

non-receipt of letter for take-over, buy back of shares or 

delisting of shares. 

20.  SEBI (Credit Rating Agencies) 

Regulations, 1999  

Governs the credit rating agency and provide for eligibility 

criteria for registration of credit rating agencies, monitoring 

and review of ratings, requirements for a proper rating 

process, avoidance of conflict of interest and inspection of 

rating agencies by SEBI, amongst other things. 

21.  SEBI(Research Analysts) Regulations, 

2014 

Aims to safeguard investors from misleading advice coming 

from unregulated research analyst and entities. 

22.  SEBI (Procedure for Search and 

Seizure) Regulations, 2015 

Norms to conduct search and seizure during investigations, 

and provides necessary safeguards to protect the rights of 

persons subject to such operations. 

23.  SEBI (Settlement of Administrative and 

Civil Proceedings) Regulations, 2014 

Provide for guiding factors for dealing with the settlement 

process. However, serious offences are excluded from the 

scope of settlement. 

24.  SEBI (Issue and Listing of Non-

convertible Redeemable Preference 

shares) Regulations, 2013  

Allowing Non-Convertible Preference Shares ("NCRPS") as 

another instrument for public fundraising for Indian 

companies. 

25.  SEBI (Investment Advisers) 

Regulations 2013  

Aims to weed out unauthorised entities giving advice to 

investors 

26.  SEBI KYC (Know Your Client) 

Registration Agency) Regulations, 

2011 

To avoid duplication in customer identification process with 

every intermediary, a mechanism for centralisation of KYC 

records in the securities market 

27.  SEBI (Intermediaries) Regulations, 

2008  

Provides for disclosure and regulatory framework for all 

securities intermediaries, making them more investor friendly  
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15. Environmental Laws 
 

In the Constitution of India it is clearly stated that it is the duty of the state to ‘protect and improve the 

environment and to safeguard the forests and wildlife of the country’. It imposes a duty on every 

citizen ‘to protect and improve the natural environment including forests, lakes, rivers, and wildlife’. 

Reference to the environment has also been made in the Directive Principles of State Policy as well 

as the Fundamental Rights. The Department of Environment was established in India in 1980 to 

ensure a healthy environment for the country. This later became the Ministry of Environment and 

Forests in 1985. 

 

Various environmental legislations including State specific legislations may be applicable, depending 

on the type of industrial activity undertaken and the State that they are operating or proposing to 

operate from. The approvals may be required at the Central or State levels, depending on the type of 

activity undertaken. Most of the compliances are mandatory in nature and consequences of non-

compliance could result in criminal liability. 

 

The different statutes / legislations enacted in India exclusively for environment protection are as 

follows: 

 

15.1. Environment (Protection) Act, 1986 
 

 This Act, is the umbrella legislation which authorizes the Central Government of India to protect 

and improve environment, control and reduce pollution from all sources and prohibit or restrict 

the setting and /or operation of any industrial facility on environmental grounds.  

 

 The Act has given vast powers to the Central Government to take measures with respect to 

planning and execution of a nation-wide programme for prevention, control and abatement of 

environmental pollution.  

 

 This Act empowers the Government to lay down standards for the quality of environment, 

emission or discharge of environmental pollutants; to regulate industrial locations; to prescribe 

procedure for managing hazardous substances, to establish safeguards for preventing 

accidents and to collect and disseminate information regarding environmental pollution. 

 

15.2. Water (Prevention and Control of Pollution) Act, 1974 
 

 This Act provides for the prevention and control of water pollution and the maintaining or 

restoring of the wholesomeness of water. 

  

 The Act prohibits any poisonous, noxious or polluting matter from entering into any stream or 

well.  
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 The Central Pollution Control Board and the State Pollution control board(“Board”) has been 

formed to achieve the objective of both this Act as well as of the Air( prevention and control of 

pollution) Act,1981 

 

 The New industries are required to obtain the prior approval of the relevant Boards before 

discharging any trade effluent, sewages into water bodies.  

 

 The prior approval of the Board is required for the outlet to discharge the sewage or trade 

effluent into a stream or well or sewer or on land. 

 

 The consent of the Boards is required for continuing an existing discharge of sewage or trade 

effluent into a stream or well or sewer or land. 

 

15.3. The Air (Prevention and Control of Pollution) Act 
 

 This Act provides for the prevention, control and abatement of air pollution. 

 

 The Air Act empowers the Board to notify standards of emission of air pollutants by industrial 

plants and automobiles. 

 

 The Board has been authorized to designate areas as ‘pollution control areas’. 

 

 The prior approval of the Board is required any industry to operate any industrial plant in an air-

pollution control area 

 

15.4. Other Statutes 
 

Other important statutes enacted in India exclusively for environment protection are: 

 

S.No Act/Rules Purpose 

1.  The Public Liability Insurance 

Act, 1991 

Provides for mandatory insurance for the purpose of providing 

immediate relief to person affected by accidents occurring while 

handling any hazardous substance. 

2.  Hazardous Waste (Management 

and Handling) Rules,1989 

To control generation, collection, treatment, import, storage and 

handling of hazardous waste 

3.  The Manufacture, Storage and 

Import of Hazardous Chemical 

Rules, 1989 

Sets up an Authority to inspect, once a year, the industrial activity 

competent with hazardous chemicals and storage facilities. 

4.  Biomedical Waste (Management 

and Handling) Rules of 1998 

Creates a legal binding on the healthcare institutions of streamline 

the process of proper handling of hospital waste such as its 

segregation, disposal, collection and treatment. 

5.  Recycled Plastic Manufacture Rules were introduced to prohibit the usage of carry bags or 
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S.No Act/Rules Purpose 

and Usage Rules of 1999 & 

Recycled 

Plastic Manufacture and Usage 

Amendment Rules, 2002. 

containers made of recycled plastic for foodstuffs. 

6.  Municipal Solid Wastes 

(Management and Handling) 

Rules, 2000 

The waste processing and disposal facilities to be set up by the 

municipal authority on their own or through an operator of a facility 

shall meet the specifications and standards as specified in 

Schedules. 

7.  The Forest (Conservation) Act, 

1980 

To check deforestation, diversion of forest land for non-forestry 

purposes, and to promote social forestry. 

8.  The Wildlife Protection Act, 1972 Provides for rational and modern wild life management. 

9.  The Biological Diversity Act, 

2002 

To check bio-piracy, protect biological diversity and local growers 

through a three-tier structure of central and state boards and local 

committees 

10.  National Green Tribunal 

Act,1995 

To award compensation for damages to persons, property and the 

environment arising from any activity involving hazardous 

substances 

 

 

 

 


